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FOREWORD 
 
In 2009, in response to Lord Justice Jackson’s Civil Litigation Costs Review, a Bar Council group 
chaired by Guy Mansfield QC produced two reports which explored the possibilities for the 
concept of pooled funding of meritorious cases – colloquially known as a Contingent Legal Aid 
Fund or “CLAF”.  During this year the possible future landscape for civil litigation has become 
easier to assess.  The Bar Council considered that a further working group (chaired by Guy 
Mansfield) should consider in more detail the scope for a CLAF scheme or schemes: is the 
concept likely to add value and be attractive to litigants, lawyers and funders.   
 
The working group’s terms of reference are: To consider and report on the possibility of market-
driven sources for pooled funds to support litigants in civil litigation: to include consideration of 
viability, scope, operation and management. 
 
It was decided to invoke the assistance of independent external economics consultants, Europe 
Economics. The publication of this report by Europe Economics is an important step in 
investigating whether there is a viable market for a CLAF or CLAFs.  This is the first time the 
viability of a CLAF has been subjected to external quantitative analysis.  It merits careful reading 
by all who are interested in the future funding of civil litigants of limited resources. 
 
The Report demonstrates that the CLAF concept has merit and should be taken further. The 
Report makes a valuable contribution to the continuing debate on funding litigation.  The Legal 
Aid, Sentencing and Punishment of Offenders Bill currently before in Parliament will substantially 
reduce the scope of legal aid and change the balance in litigation.   
 
The Report concludes that CLAF concept should be seen as one of a number of potential funding 
sources for civil litigation in England and Wales; but its impact will be it limited.  It is too early to 
conclude that the concept of a CLAF will take off in a substantial way.  It advises a “wait and see” 
approach for the next year or so.  What will be effect of the changes to legal aid and CFAs? 
 
The viability of any CLAF can only be assessed financially when the reforms to CFAs have had 
time to work in practice.  In short the Report has two messages.  Government should take some 
modest steps to facilitate the creation of CLAFs.  But Government should not pray in aid the 
concept as somehow making good the damage being done to access to justice for civil litigation. 
 
Effective access to justice is at the heart of a free democracy: it is critical to the political and 
economic health of this country.  Faced with continuing legal aid cuts, we cannot turn back the 
clock to the days when only the very wealthy could afford to litigate for obtain redress for harm 
caused by others’ wrongdoing; a CLAF can probably help.  We invite Government to take this 
report seriously, support the concept and provide necessary encouragement for its promoters. 
 
 

  
 
 
Peter Lodder QC 
Chairman of the Bar  

 
 
Guy Mansfield QC 
Chairman of the CLAF Working Group  
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1 SUMMARY 

1. The aim of this report is to assess, for a Working Group of the General Council of the Bar, 
the economic feasibility of Contingent Legal Aid Funds (CLAFs) for civil litigation in England 
and Wales. 

2. At present, where claimants do not self-fund, they may seek a Conditional Fee Agreement 
(CFA) with a solicitor.  A CFA is effectively a “no win no fee” arrangement.  Over the past 
fifteen years or so, CFAs have become widespread for a variety of case types – personal 
injury, clinical negligence, employers’ liability, road traffic accidents, and so on.   

3. Solicitors who enter into CFAs generally charge a “success fee” if the case is won, to 
compensate them for the risk that some cases will be lost and possibly substantial costs 
incurred.  The success fee is most often calculated as a percentage uplift on solicitors’ base 
fee.  In many instances, the success fee rate is double the base fee rate. Where the 
claimant succeeds, the losing defendant pays all the costs of the claimant including the 
success fee and any After the Event (ATE) insurance premium. 

4. Over time, concerns grew that CFAs were leading to excessive costs.  The Master of the 
Rolls therefore asked Lord Justice Jackson to investigate and report.  His report, The 
Review of Civil Litigation Costs, consisting of a two-volume Preliminary Report (May 2009) 
and a 600-page Final Report (December 2009), concluded that excess costs were indeed 
being incurred, and that much of the fault lay with CFAs.  He recommended some far-
reaching reforms aimed at curbing the excesses. 

5. The government, minded to support Lord Jackson’s recommendations, consulted on   them 
and in March 2011 announced that it would put them into effect as from October 2012.  In 
brief, the reforms mean that success fees will be have to be paid by the claimant out of 
damages awarded, as will the cost of ATE insurance that many claimants take out to 
protect themselves against the costs of losing their case.  The amounts that some 
successful claimants will have to pay out of their damages could be considerable.  The 
success fee is likely to be the largest deduction, so in order to attract clients to CFAs 
solicitors may well have to rein back their success fee rates. 

6. Further, it is proposed that the success fee recoverable from the client will be capped at 25 
per cent of damages recovered, and that in personal injury and clinical cases the relevant 
damages will not include future losses, only general damages and past losses. 

7. In our view the effects of these reforms on CFAs are likely to be substantial, for clients and 
solicitors alike.  At the margin, CFAs may no longer be available to some claimants who 
would like them.  In these circumstances, alternative funding mechanisms – of which the 
CLAF is a contender – may emerge.  We cannot be certain that they will emerge but in our 
view the prospects are now much improved.  

8. A CLAF is a pooled fund under which a successful claimant would pay an agreed 
percentage of damages back to the fund in order to finance its continuation.  The 
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percentage paid to the fund may be less than the percentage that the claimant would pay 
under a CFA, and in these circumstances the CLAF has a competitive advantage over the 
CFA. 

9. By far the biggest problem we have encountered in assessing the feasibility of a CLAF (or 
CLAFs, since more than one could emerge) is a dearth of relevant published quantitative 
data.  Much that we would like to know about CFAs is commercially confidential.  We have 
therefore had to rely almost entirely on the quantitative data published by Lord Justice 
Jackson in his Preliminary Report. 

10. Even this information is based on surveys and samples, and we are not sure that it can 
reliably be grossed up to provide a complete and comprehensive picture for England and 
Wales.  We have therefore had to make a series of assumptions and hypotheses in order 
to put together even an approximate feasibility assessment. 

11. With these caveats, we conclude that: 

– The types of actions most likely to cease to be attractive to claimants and/or 
solicitors on CFAs will be small cases which do not involve personal injury or 
clinical negligence.  These are thus a potential market for CLAF funding.  We are 
more cautious in relation to personal injury cases because, as we explain in the 
report, the CFA reforms bite somewhat differently on them.  

– There is no reason in principle why clinical negligence cases should not be 
funded by a CLAF, but we have found far too little quantitative data on which to 
form a view. 

– Because of the absence of data, it would be a mistake to see the concept of a 
CLAF as one which will fill the gap if legal aid is withdrawn for clinical negligence 
cases.  But further research might show that a CLAF could help in this area. 

– We think it unlikely that only a single CLAF will emerge.  Rather, we think that 
several early CLAFs will emerge, and that they will be small scale and specialist in 
nature, and somewhat experimental. 

– A CLAF need not fund only an entire case.  A CFA could be used to fund the 
lawyers, while a CLAF could fund disbursements. 

– Although we cannot be sure how many cases may become available to and/or 
suitable for CLAF funding, we estimate that the number is at least in the hundreds 
per annum and possibly in the low thousands.  

– Provided it is able to show a convincing business plan, a small CLAF should not 
have difficulty in raising initial funding, whether as a commercial enterprise or as a 
charitable/not-for-profit entity. 
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12. But – and this is an important point – we cannot say definitely that a CLAF or CLAFs will 
emerge, nor when.  The most we can say is that the CFA reforms make it more likely that, 
at some stage, this will happen. 

13. It is too early to assess what will happen to CFAs, post-reform, in respect of their 
attractiveness to claimants and solicitors, the case types that will be most affected, and thus 
their numbers and availability.  It can be argued that CFAs are, in general, extremely 
profitable, and if that is the case there is room for solicitors to reduce their margins while 
retaining volume. 

14. There is uncertainty too about what a CLAF may be able to offer claimants, what risk it may 
wish to bear, and what its operating costs may be.  The extent of advantage that a CLAF 
may be able to offer over a CFA is therefore, for the moment, a matter of speculation. 

15. We recommend that the Bar Council’s CLAF Working Group should take no further 
research action for the moment, but should wait until the effects of the reforms become 
visible and then review what is happening to CFAs.  In the absence of published data, this 
could be a difficult task.  Perhaps the most promising way forward is to reach small-scale 
research agreements with representative bodies and also, if, they are willing, firms of 
solicitors, to monitor the terms on which new CFAs are secured. 

16. One member of the CLAF Working Group also suggested that the government should be 
invited simply to say, without cost or risk to itself, that it supports the concept of a CLAF as 
an additional source of litigation funding and thus of access to justice.  We entirely agree. 

17. There is no reason in principle why a not for profit CLAF should not be permitted to take a 
greater than 25per cent share of any damages.  The proposed 25per cent cap applicable to 
lawyers who act on CFAs will deter support for some cases where the client may 
nonetheless be prepared to forego a greater share of damages in return for getting any 
funding at all. 

18. The important thing is that CLAFs should be free to feel their way to what they see as a 
proper level of risk, what level or type of funding they might provide, and on what terms.  
They should not be strangled at birth by regulation. 

19. It would help voluntary bodies to come forward on a not for profit basis if they received 
Government confirmation that: 

- Not-for-profit CLAFs will not face adverse costs orders or at least should benefit from 
qualified one way costs shifting of the type proposed by Lord Justice Jackson, and 

- A client who sought not to pay the due share of damages, or a losing defendant 
seeking to avoid an adverse costs order, could not successfully raise a plea based on 
the doctrine of maintenance and champerty. 
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2 INTRODUCTION 

2.1 This outline feasibility study was commissioned by a Working Group of the General 
Council of the Bar under Peter Lodder QC, the current Chairman of the Bar Council, and 
Guy Mansfield QC, a former Chairman of the Bar Council, who has maintained a long-
standing interest in the concept of Contingent Legal Aid Funds (CLAFs).  Members of the 
Working Group are listed at Appendix 1 of this report. 

2.2 Studies of CLAFs over the past decade or so have adopted a primarily legal perspective.  
Our study is based rather on financial and economic analysis. 

2.3 The main headings under which the Bar Council’s Working Group asked us to report 
were as follows: 

“Is there a potential market for CLAFs and is the potential market of sufficient size to 
make CLAFs financially viable? 

What are the likely implications of the potential market for CLAFs if the Jackson reforms 
are implemented? 

Does the potential market suggest any specific features that a CLAF would need in order 
to be viable?” 

2.4 The “Jackson reforms” refer to government intentions to change some of the rules by 
which civil litigation in England and Wales is funded. These decisions were based on a 
major study completed in 2009 by Lord Justice Jackson.  We cover the Jackson report in 
more detail later in this report. 

2.5 The Working Group made it clear that we were to make no presumption in favour of, or 
against, the feasibility of a CLAF or CLAFs. 

2.6 We agreed a process consisting of four stages: 

– reading and preparation for interviews;  

– interviewing;  

– analysis; and  

– reporting. 

2.7 The interviewees are listed in Appendix 2.  We envisaged that approximately a dozen 
interviews would be needed, and that proved to be the case.  We are most grateful to all 
those who gave their time to us. 

2.8 With the kind permission of Professor Dame Hazel Genn, the Working Group hosted a 
seminar at University College London on June 21st, relaying to a selected audience of 
some twenty participants the interim findings of our study.  
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2.9 A summary of CLAF experience in other jurisdictions appears at Appendix 3. 

The structure of this report 

2.10 In order we cover: 

– In Chapter 3 a description of CLAFs and CFAs. 

– In Chapter 4 a summary of Lord Justice Jackson’s report, together with the 
government’s response. 

– In Chapter 5 the views of interviewees and the comments of participants at the 
June 21st seminar. 

– In Chapter 6 a review of the quantitative evidence presented by Lord Justice 
Jackson. 

– In Chapter 7 our analysis of the evidence. 

– In Chapter 8 our conclusions. 
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3 CLAFS AND CFAS 

What is a CLAF? 

3.1 A Contingent Legal Aid Fund (CLAF) may be described in the following terms: 

– It is an institutionalised and pooled third party funder of civil litigation.   

– It aims to support meritorious claims by individuals or businesses unable or 
unwilling to take the risk of funding litigation entirely from their own resources.  
The administrators of a CLAF agree to fund a client claim only if they judge that 
the likely chances of success and damages justify support. 

– The costs of pursuing a successful case are recovered in the ordinary way from 
the defendant.   The successful client then pays back to the CLAF an agreed 
percentage of the damages awarded.  If the CLAF-funded client loses, the client 
pays the winning side’s costs.1 

– A CLAF (or CLAFs, since there could be multiple CLAFs) could run on a 
charitable or other not-for-profit or basis, or they could be commercial.  Either way, 
because they would be private sector mechanisms, they would make no claims 
on the public purse. 

3.2 The types of case that a CLAF or CLAFs could cover are wide-ranging: personal injury, 
clinical negligence, housing, and small-scale commercial disputes are just a few 
examples. 

3.3 CLAFs or equivalents already exist in other jurisdictions – Australia, Canada, and Hong 
Kong, to name but three.  A brief review appears in Appendix 3 of this report. 

3.4 In England and Wales CLAFs have been considered as a possible component of civil 
litigation funding since at least the early 1990s.  However, the emergence in 1995 of 
Conditional Fee Agreements (CFAs) between clients and solicitors in civil litigation 
effectively forestalled the development of CLAFs.  CFAs initially covered only personal 
injury, human rights and insolvency cases, but in 2000 their scope was extended to all 
types of civil case other than family. 

What is a CFA? 

3.5 A CFA is a Conditional Fee Agreement, often referred to as a “no win, no fee” agreement.  
A client judged by a solicitor to have a meritorious claim may enter into a Conditional Fee 
Agreement under which: 

(a) if the case succeeds 

– the claimant receives the full amount of damages awarded;  
                                                

1  Unless in future protected by Qualified One Way Costs Shifting (discussed below). 
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– the solicitor marks up his standard fee (to reflect the risk that his firm has taken in 
this case and in the generality of its other CFA cases) and recovers such marked-
up costs from the losing defendant2; and 

– the claimant also recovers from the losing defendant the cost of insurance he may 
have bought (see below).  

(b) if the case fails 

– the claimant pays little or nothing to the solicitor;  

– the solicitor absorbs his own costs; and  

– the client is liable to pay the costs of the winning side and is also unable to 
recover any disbursements he/she has funded. Such risks are sometimes 
covered by insurance (see immediately below). 

3.6 Claimants are able to take out what is known as an After the Event or “ATE” insurance 
policy, which, if the claimant’s case fails, covers the costs awarded to the winning 
defendant. It also on occasion reimburses the costs of disbursements.  The term “After 
the Event” denotes that the policy is taken out after the decision has been made to 
litigate.3 

3.7 CFAs cover as wide a range of case types as are mentioned in paragraph 3.2 above. 

3.8 On the face of it, CFAs have provided a mechanism which has been attractive to 
claimants.  It appears also that CFAs have proved profitable, and possibly highly 
profitable, to solicitors.  But we have to be tentative on these points because evidence 
covering the volume of CFAs entered into, and the profitability of CFAs for lawyers, is not 
made available to the public.  As a result, one of the major difficulties that have beset this 
study is a shortage of quantitative evidence. 

Competition between CFAs and CLAFs 

3.9 As CFAs currently operate it would be hard for a CLAF to compete on level terms with 
them, so, unsurprisingly, CLAFs do not currently operate in England or Wales. 

3.10 As a pooled fund, a CLAF would require a management overhead, and would thus attract 
a cost, which need not apply to a CFA.  A CFA is essentially a one-to-one arrangement 
which is likely to have inherently lower transaction costs. 

                                                
2  We do not overlook the fact that CFAs have been available to defendants and are used by them too.  But this paper is only 

concerned to address the impact on claimants of the proposed changes to the operation of CFAs. 
3  Before the Event (BTE) insurance also exists, but is most frequently bundled with (for example) motor or household insurance.  

BTE insurance then provides cover for the cost of litigation that might arise in relation to motor or other disputes (its scope varies 
from policy to policy).  Outside these fields, BTE insurance is not widely adopted in the UK, though we understand that it is 
widespread in Germany.  
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3.11 A CLAF would require a successful claimant to give up an agreed percentage of the 
damages awarded to him or her in order that the CLAF may recover its own costs, 
continue in business and pay costs and damages in those cases that its clients lose. 

3.12 Depending on the percentage agreed and the value of damages awarded, the sums 
given up to the CLAF by a successful litigant could be large.  By contrast, under current 
CFA rules a successful claimant keeps the entirety of his/her damages. 

3.13 However, supply-side considerations give CFAs a decisive economic advantage.  In the 
relationship between client and solicitor the client generally lacks legal expertise and is 
unlikely to be a repeat buyer.  By contrast, solicitors have the expertise and those with 
CFA experience become repeat sellers. 

3.14 It has been possible for solicitors to mark up standard fee rates very substantially into 
success fee rates, while their opportunity to do so is buttressed by experience in backing 
those cases where the chances of success are high and avoiding cases where they are 
low.  Thus the attractions to solicitors of taking on CFA cases can be formidable.   

3.15 Conversely, the choice for a claimant who cannot persuade a solicitor to enter into a CFA 
agreement is either to litigate at his or her own expense and risk, or not to litigate at all. 
Thus it has been said that CFAs provide access to justice only where it is profitable. 

The Jackson Review 

3.16 Over a period of time the government became increasingly concerned about the cost of 
civil litigation and in 2008 the Master of the Rolls asked Sir Rupert Jackson, a judge of the 
Court of Appeal, “to review the rules and principles governing the costs of civil litigation 
and to make recommendations in order to promote access to justice at proportionate 
cost.”  Lord Justice Jackson published a Preliminary Report in May 2009 and completed 
his Final Report in December of that year.4 

3.17 We turn to Lord Justice Jackson’s work in Chapter 4 of this report.  Suffice it to say here 
that, prompted by his review, the Government has now embarked on reforms to the CFA 
régime which may enable CLAFs to compete more effectively with CFAs. 

                                                
4  The reports are, in order:  Review of Civil Litigation Costs, Preliminary Report (2 volumes), May 2009, TSO, ISBN 9780117064034; 

and Review of Civil Litigation Costs, Final Report, December 2009, TSO, ISBN 9780117064041. 



The Jackson Report and reforms 

www.europe-economics.com    9 

4 THE JACKSON REPORT AND REFORMS 

Summary of findings and recommendations 

4.1 Lord Justice Jackson’s report is a seminal piece of work in relation to the costs of civil 
litigation in England and Wales.  It is a massive study.  The Preliminary Report ran to two 
volumes, of 383 pages and 295 pages respectively; the Final Report ran to 584 pages.  
Most of the statistical information used is distributed across 30 Annexes in Volume 2 of 
the Preliminary Report. 

4.2 The Final Report contains a Foreword which sums up the principal findings in little over 
two lines: 

“FOREWORD 

In some areas of civil litigation costs are disproportionate and impede access to justice. I 
therefore propose a coherent package of interlocking reforms, designed to control costs 
and promote access to justice. 

21st December 2009       Rupert Jackson” 

4.3 A very great deal of Lord Justice Jackson’s report deals with matters other than CFAs and 
CLAFs.  Thus, in the Final Report, CFAs directly take up only 23 pages of text, CLAFs 
and equivalents 8, and ATE insurance 14 – together some 8 per cent of the total – though 
there are of course further references to all three topics through the report as a whole. 

4.4 In relation to CFAs, Jackson says that: 

“Conditional fee agreements (“CFAs”), of which “no win, no fee” agreements are the most 
common species, have been the major contributor to disproportionate costs in civil 
litigation in England and Wales. There are two key drivers of cost under such 
agreements, being (i) the lawyer’s success fee; and (ii) the after-the-event (“ATE”) 
insurance premium that is usually taken out when a CFA is entered into (to cover the 
claimant against the risk of having to pay the defendant’s costs). Both the success fee 
and the ATE insurance premium are presently recoverable from an unsuccessful 
defendant.” (Final Report, para. 2.1) 

4.5 He goes on to say: 

“I recommend that success fees and ATE insurance premiums should cease to be 
recoverable from unsuccessful opponents in civil litigation. If this recommendation is 
implemented, it will lead to significant costs savings, whilst still enabling those who need 
access to justice to obtain it. It will be open to clients to enter into “no win, no fee” (or 
similar) agreements with their lawyers, but any success fee will be borne by the client, not 
the opponent.” (Final Report, para. 2.2) 

4.6 In effect the successful claimant would pay a price for success, whereas he or she pays 
nothing now.  Conversely, the losing defendant would still pay costs and damages to the 
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successful claimant, but the amount to be paid would be less – and possibly a great deal 
less – than at present. 

4.7 In relation to Personal Injury cases, paragraph 2.4 contains another major 
recommendation for change: 

“In order to ensure that claimants are properly compensated for personal injuries, and that 
the damages awarded to them…are not substantially eaten into by legal fees, I 
recommend as a complementary measure that awards of general damages for pain, 
suffering and loss of amenity be increased by 10%, and that the maximum amount of 
damages that lawyers may deduct for success fees be capped at 25% of damages 
(excluding any damages referable to future care or future losses).” 

4.8 Paragraph 2.6 deals explicitly with ATE insurance: 

“ATE insurance premiums add considerably to the costs of litigation. Litigation costs can 
be reduced by taking away the need for ATE insurance in the first place. This can occur if 
qualified one way costs shifting is introduced, at least for certain categories of litigation in 
which it is presently common for ATE insurance to be taken out. By “qualified” one way 
costs shifting I mean that the claimant will not be required to pay the defendant’s costs if 
the claim is unsuccessful, but the defendant will be required to pay the claimant’s costs if 
it is successful.” 

4.9 Lord Justice Jackson comments that consultation would be needed to determine which 
types of case would be subject to one way qualified costs shifting (now referred to as 
QOCS for short). 

Lord Justice Jackson’s analysis in brief 

4.10 Given the scale of Jackson’s reporting we confine ourselves here to the most telling parts 
of the analysis in his Final Report (his paragraph numbers appear at the start of each 
quotation, and page number at the end). 

4.11 On the relationship between costs and damages and between CFA and non-CFA cases 
he says: 

“2.20 The overall picture which emerges from the judicial surveys is this. First, claimant 
costs are substantially higher than defendant costs. Secondly, claimant costs in CFA 
cases are substantially higher than in non-CFA cases. Subject to the various caveats set 
out above, claimant costs in the CFA cases, which have been analysed, range between 
158% and 203% of the damages awarded. Claimant costs in the non-CFA cases, which 
have been analysed, range between 47% and 55% of the damages awarded.” (p.17)  

4.12 In paragraphs 3.1 to 3.4 he makes the same point in relation to cases settled in court by a 
liability insurer in one week of February 2009: again, costs in CFA cases were 
substantially higher as a proportion of damages. 

4.13 At page 40 of his report, Lord Justice Jackson identifies sixteen factors that contribute to 
excess costs in civil litigation.  CFAs are one, and he says of them: 
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3.26 The CFA regime, with recoverable success fees and recoverable after-the-event 
(“ATE”) insurance premiums, was designed to promote access to justice following the 
retraction of legal aid in April 2001. That regime has had unfortunate unintended 
consequences, which I address in chapters 9 and 10 below. Indeed the CFA regime has 
emerged as one of the major drivers of excessive costs. I recommend that success fees 
and ATE insurance premiums should cease to be recoverable.” (p.48) 

4.14 Chapter 10 deals with CFAs, and Lord Justice Jackson warns early in that Chapter that: 

“1.10 It must be frankly admitted that the conclusions reached in this chapter will cause 
dismay to many lawyers. It is, of course, congenial for claimant lawyers to see their clients 
provided with comprehensive funding and insulated from all risk of adverse costs. It is 
congenial for both claimant and defendant lawyers to have a constant stream of work 
passing across their desks. Indeed, it is congenial for judges to know that the claimants 
who appear before them are not putting their personal assets at risk, whatever the 
outcome of the individual case. But these undoubted benefits have been achieved at 
massive cost, especially in cases which are fully contested. That cost is borne by 
taxpayers, council tax payers, insurance premium payers and by those defendants who 
have the misfortune to be neither insured nor a large and well-resourced 
organisation.”(p.96) 

4.15 In relation to CLAFs, Lord Justice Jackson is in principle cautiously supportive but in 
practice doubtful5.  He distinguishes between a CLAF proper (one which is commercially 
funded), a CCF (Charitable Contingency Fund, a CLAF operated for charitable purposes) 
and a SLAS (Supplementary Legal Aid Scheme, a similar scheme in principle but funded 
by the LSC, i.e. by the state). 

4.16 Lord Justice Jackson looked at a suggestion made to him that CFAs be abolished and 
replaced with a single CLAF or SLAS.  Of that he says: 

“3.2. Whilst this option has some superficial attraction, I do not consider it to be a serious 
and viable reform proposal for a number of reasons: 

(i) Such an approach would require vast start-up costs which neither the state nor any 
private funder would be likely to make available in these or any other economic 
circumstances. 

(ii) It would place reliance on a novel method of funding which has never been tried 
anywhere else in the world on such a scale. Even if theoretically such a scheme could be 
viable, in my view it would be taking far too great a risk of loss of access to justice if the 
system did not prove to be viable. 

(iii) Even without CFAs it would be very difficult to model such a system financially, not 
least because it would be almost impossible to prevent high volume straightforward 
personal injury claims being dealt with “on spec” by lawyers or claims managers. 

                                                
5  But see the more optimistic note he struck more recently in his lecture to the Professional Negligence Bar Association on 8 

October 2011, http://www.judiciary.gov.uk/media/speeches/2011/lj-jackson-speech-contingency-legal-aid-fund. 
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(iv)The need for such an approach largely disappears if the other reforms recommended 
in this review proceed and deal with the perceived evils of the current CFA regime.” 
(p.139) 

4.17 But he then goes on to consider CLAFs/CCFs/SLASs as alternatives to rather than 
replacements for CFAs, and goes on to say:   

“3.5  In principle, I support the creation of one or more CLAFs or CCFs, if a viable 
financial model for such bodies can be created. All the indications are, and indeed the 
CLAF Group accepts, that at least in the short term CLAFs or CCFs could only function 
as an alternative means of funding a minority of cases. That is no reason not to take the 
project forward, once decisions have been made by Government as to which 
recommendations in this report will be implemented. Any additional means of funding 
litigation, which promote access to justice for at least some claimants with meritorious 
cases, should be encouraged.” (p.140) 

4.18 As we show later, the reforms now intended may create conditions in which one of more 
CLAFs could emerge to compete with CFAs, and thereby provide an alternative source of 
access to justice in civil litigation.  For the avoidance of doubt, we do not envisage in this 
study the emergence of a single CLAF, and we explain why in Section 7. 

The Government’s response 

4.19 In March 2011, following consultation, the Government published Reforming Civil 
Litigation Funding and Costs in England and Wales.6   

4.20 As well as announcing the Government’s decisions in relation to reform, that document 
usefully summarised the responses of the consultation which had preceded it.7 

4.21 Some 625 formal responses were received, the largest single group being members of 
the legal profession (211, or almost exactly one third).  But the spectrum of respondents 
was wide, including insurers, trade unions, local authorities, claims management 
companies, and the media. 

4.22 The Government reported that: 

“In general, defendant representatives supported the primary proposals, while claimant 
representatives and after the event insurers opposed them. Significantly, however, a large 
proportion of those who opposed the primary proposals recognised that change was 
inevitable and did not argue for the status quo to be maintained.” (para. 2)  

4.23 Seventy-one per cent of 556 respondents disagreed with the proposed abolition of a 
successful claimant’s right to recover success fees, and 69 per cent of 456 respondents 

                                                
6  Cm 8041, March 2011. 
7  Cm 7947, Ministry of Justice Consultation Paper 13/10, published 15 November 2010. 
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disagreed with the proposal to abolish a successful claimant’s right to recover the ATE 
premium (paragraphs 42 and 85).8 

4.24 The Government was not much swayed by the arguments of those who opposed the 
Jackson recommendations.  It saw the CFA regime as fuelling a culture of compensation 
and of enriching law firms at the expense of wider society: 

“Claimant solicitor practices are businesses, with responsibilities towards their partners 
and employees, as well as their clients. They will inevitably adapt to maximise their profits 
while serving their clients’ interests. The current CFA regime has served them well as 
legal costs have increased. Costs have increased particularly because of the substantial 
additional costs that defendants face, and the fact that individual claimants have no real 
interest in controlling their costs incurred in litigation, unlike – to some extent at least – 
parties using every other form of private litigation funding. While it may be that some 
claimant solicitors will lose out on their current business models based on the substantial 
additional recoverable success fees, it does not follow that claimant solicitors cannot and 
will not adapt and continue to be profitable in future. Still less does it follow that claimants 
will not be able to pursue meritorious claims, and damages received at proportionate 
costs.” (para. 32)   

4.25 The Ministerial Foreword, by the Lord Chancellor and the Minister of State for Justice, 
recorded that: 

“…in recent years, the system has got out of kilter, fuelled to a significant extent by the 
ways that ‘no win no fee’ conditional fee agreements (CFAs) now work. They have played 
an important role in extending access to justice but they also enable claims to be pursued 
with no real risk to claimants and the threat of excessive costs to defendants. It cannot be 
right that, regardless of the extreme weakness of a claim, the sensible thing for the 
defendant to do is to settle, and get out before the legal costs start running up. This is 
precisely what has happened and it is one of the worst instances of this country’s 
compensation culture.” (second paragraph). 

4.26 In conclusion, the Government fully supported what Lord Justice Jackson recommended.  
It said:  

“The Government intends to implement the reforms to no win no fee conditional fee 
agreements (CFAs), proposed as a package of measures by Lord Justice Jackson.  

The Government intends to:  

Abolish the general recoverability of the CFA succe ss fee from the losing side . In 
future any CFA success fee will be paid by the CFA funded party, rather than the other 
side. Crucially, this would give individual CFA claimants a financial interest in controlling 
the costs incurred on their behalf. It returns the position to when CFAs were first allowed 
in civil litigation in England and Wales in the 1990s.  

Abolish the general recoverability of after the eve nt (ATE) insurance premiums . In 
future any ATE insurance premium will be paid by the party taking out the insurance, 

                                                
8  Not all respondents addressed all the questions in the consultation. 
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rather than the other side. Again, this returns the position to that which existed in the 
1990s.  

Introduce the package of associated measures set ou t by Lord Justice Jackson… ” 
(para. 5) 

4.27 The associated measures referred to include QOCS, about which the response says: 

“The Government will continue to discuss with stakeholders how the rules should be 
drafted, including whether any minimum payment to a successful defendant’s costs 
should be payable by the losing claimant in order to prevent speculative claims. QOCS 
will not be extended beyond personal injury at this stage, so the normal costs shifting 
rules will continue to apply in other cases.”  

4.28 Reforms to the CFA regime are now incorporated in the Legal Aid, Sentencing and 
Punishment of Offenders Bill.  This Bill was presented to Parliament on 21 June 2011, 
had its second reading debate on 29 June 2011 and completed its committee stage in the 
House of Commons on 13 October 2011.  The provisions of the Bill relating to CFAs are 
expected to take effect in October 2012. 
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5 VIEWS OF INTERVIEWEES AND SEMINAR PARTICIPANTS 

5.1 We must emphasise that the views we obtained from interviewees and the views 
expressed by participants at the June 21st seminar do not necessarily amount to a 
representative overall picture of opinion.  They are too few in number for us to be sure of 
that, and we know that some interest areas were not represented at all: for example, we 
had nothing from the insurance sector or from small businesses.  It would therefore be 
only right for us to present the interview and seminar feedback as something akin to 
“mood music”. 

The interviews 

5.2 Solicitors and their specialist associations were in general unpersuaded that Lord Justice 
Jackson’s analysis and recommendations were right.  Some suggested that he had relied 
too heavily on anecdotal evidence and had carried out too little quantitative research.  In 
particular, when he concluded that costs were too high in relation to damages awarded, 
he had failed to take into account that cash flow for solicitors was a hugely important 
issue: that the more complex cases lasted an average of three years and could run to 
five.  Furthermore, insurance did not cover that. 

5.3 We were told that competent solicitors active in CFAs were highly adept at distinguishing 
claims that could be won from those that could not.  One interviewee said that his firm 
turned away 90 per cent of CFA applications, referring some of them to specialist 
agencies.  Of the 10 per cent that were investigated, only half were taken on, but the firm 
then succeeded in almost every case.  This was a large-case firm not interested in “the 
volume end of the market”.   

5.4 Several interviewees said that if the government’s aim was to save costs, the right way 
forward for a very large number of cases was to get them settled much earlier – pre-issue 
if possible, pre-trial if not, and in court only as a last resort. 

5.5 A commercial body active in arranging CFA finance said that in its view CFAs worked well, 
and that the rewards to solicitors were not excessive.  There was no evidence that people 
in droves were being denied access to justice. Such defects as there were in CFAs arose 
from the poor judgment that courts had displayed in relation to costs, and from their 
repeated failure to rein in fee uplifts. Jackson had failed to pick up this point.  This same 
commercial body feared that, whereas CFAs were efficient arrangements (because they 
were one-to-one), pooled funds (i.e. CLAFs) operating in matters as complex as those 
covered by CFAs could well be beset by a lack of control or by excessive costs of control 

5.6 A specialist association said it thought that there was no “friendly market [for litigation 
funding] outside CFAs”.  CLAFs ran the risk of attracting many small cases with a high 
failure rate. 

5.7 Independent commentators took a more sceptical view as to the claimed merits of CFAs 
while at the same time remaining doubtful about the chances of success for CLAFs. 
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5.8 One said (of CFAs), “It’s the Wild West out there.”  Another, putting it differently, said that 
CFAs were a good mechanism for rewarding solicitors for risks that they don’t take.  This 
same commentator said that CFAs and CLAFs could not co-exist, and that the real 
obstacle to the emergence of CLAFs was political rather than economic or legal: a 
collectivist solution to individual problems is not in favour.  It would be an up-hill task to 
persuade the Treasury that it would not, even in extremis, have to bail out a CLAF. 

5.9 A further comment was that the advent of a CLAF or CLAFs would cause an increase in 
numbers of claims unless very rigorous tests of merit were applied.  There was also a risk 
that the LSB would involve itself, only to add regulatory complexity and cost. 

5.10 The “Wild West” commentator felt that success fees were not necessary to CFAs but 
merely demonstrated where the balance of skills and power lay, i.e. with solicitors, not 
with clients.  It would be better to go back to the original (pre-2000) CFA regime, in which 
success fees were paid by clients out of damages – as Jackson was now proposing. 

5.11 One commentator noted that the UK did generally not favour BTE insurance, unlike, 
particularly, Sweden and Germany.  But there, fixed costs in litigation were much more 
widespread – and more fixed costs in England and Wales would be a good thing too. 

5.12 One specialist association emerged as much more favourably disposed towards a CLAF 
than any of the others, and said that it was thinking hard about establishing a CLAF of its 
own, probably on a charitable basis. This association did not think that a well-run CLAF, 
focusing on a single case type, would need to incur administrative costs any higher than 
would apply to a CFA. 

5.13 One of the two academics we spoke to said that, unlike some, he regarded CLAFs as an 
additional funding opportunity for certain types of claimant, not necessarily as a head-on 
competitor to or substitute for CFAs.  The fundamental problem for a CLAF would be to 
devise a reliable way of sharing risk over a possibly large number of cases.  The other 
academic said that he did not think that studies to assess the feasibility of CLAFs “were 
worth all the bother”.  The one area where he felt that a CLAF might work would be in 
large group cases, on a commercial basis.  A charitable CLAF would need some sort of 
guarantee – and where would that come from?  Canada might offer some clues to 
developing a CLAF or CLAFs, but Canadian CLAFs were notoriously conservative in 
selecting cases. 

The June 21 st seminar 

5.14 The Chancellor of the High Court, Sir Andrew Morritt, stressed that as legal aid was not 
available for cases in the Chancery Division and as CFAs were seldom used there 
(probably because of the difficulty in most Chancery cases of defining “success”) there 
was a demand for a CLAF in many areas, for example proceedings in the Patents County 
Court, small value property disputes and other general chancery cases.  

5.15 Russell Levy of Leigh Day said that the criticism that CFAs increased the costs of litigation 
was misplaced. He acknowledged that CFA cases that went to trial cost more, but that it 
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was behaviour that drove costs up, not the funding mechanism.  A CLAF would 
experience the difficulty that there was now a culture in which people did not expect to 
pay legal costs if they lost. 

5.16 He added that it was not clear how the CLAF would screen cases and that he would not 
want to be part of a CLAF where others were not risk assessing cases as diligently as he 
was. Finally, he suggested that rather than be paid from a contribution from damages, 
they could be met by a contribution from costs. 

5.17 Professor Chalkley said that it would be helpful to consider other mechanisms for funding 
that did not rely on a mark-up over costs.  When there was remuneration on the basis of 
costs it tended to drive up those costs and was therefore inefficient.  An alternative model 
should be explored which focused upon controlling costs. CFAs motivated behaviour that 
drove costs up, whereas fixed fees motivated behaviour that drove costs down. 

5.18 Professor Moorhead said that in principle he was a supporter of CLAFs, but that 
modelling that had been done to date had tended to raise questions about viability.  In the 
new regime from October next year, a CLAF would have to find a space between CFAs 
on the one hand and profit making third party funders on the other. It would also need to 
decide what type of cases would be suitable. The sort of questions that should be asked 
were: 

– Would a CLAF be on an hourly rate of a fixed fee? 

– Would the applicant have to pay an application fee? 

– Would any firms and any barrister, or only a select group, be permitted to take 
cases to a CLAF? 

5.19 Crispin Passmore of the Legal Services Board noted that Mr Mansfield had referred to the 
potential of venture capitalists providing the seed corn funding to establish a CLAF. He 
asked how that could be squared with the CLAF being a not-for-profit entity.  Mr Mansfield 
replied that the organisation that provided the loan finance to start the CLAF would no 
doubt be doing so on a profit-making basis, but that the CLAF itself need not be profit-
making.  It would use the funds it generated to repay the loan and any other surpluses 
would be re-invested to enable it to fund more cases.  

5.20 Anthony Speaight, QC, said that discussion should not be simply about a single CLAF, 
but about ‘”charitable contingent funds”; and that there could be different funds for 
different areas.  Those funds should not be subject to excessive regulation or red tape.  
The current Bill should have minor amendments put in at Committee Stage to abolish the 
law on maintenance and champerty in civil law, or restate that it did not apply to charitable 
funds; and to abolish liability to Section 51 third party costs against a not-for-profit entity.  
He added that the Government should issue a public statement saying that if charitable 
contingent funds were set up, this would be in the Government’s view be a good thing. 
Potential funders were more likely to invest if there was a statement from Government as 
to its social benefit. 
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5.21 Lord Justice Jackson said that he supported the comments made about the general 
feasibility of a CLAF and the way the current project should develop. He did not think that 
a CLAF would be in danger from laws on champerty and maintenance.  If a CLAF could 
be developed it would be operating in a way which was completely different from third 
party funding, and would represent an additional means for funding litigation at a time 
when as many as possible means for funding litigation were desirable. 

5.22 He hoped that CLAFs would be developed to help all areas of litigants and could be set 
up by October next year when the climate would be more amenable for a CLAF. 
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6 QUANTITATIVE EVIDENCE 

6.1 There are some legal hurdles which would need to be surmounted before a CLAF could 
be put into operations but in our view the main reasons for their non-appearance are 
economics-based rather than law-based.9  There are already commercial Third Party 
Funders, but there are no not-for-profit/charitable funders of the type we contemplate 
under the umbrella of a CLAF.   

6.2 In this section we concentrate on quantitative analysis.  As a starting point we look at 
statistical evidence relating to CFAs in order to assess how past cases would have turned 
out in a financial sense had the new rules been applied.  We are interested particularly in 
whether they would have had a material effect on the attractiveness (profitability) of CFAs 
to solicitors.  If it appears that the new rules would have had an adverse effect on past 
cases, it is likely that they will affect the willingness of solicitors to enter into future CFAs, 
either generally or at the margin.  If that is the case, it may be that a CLAF or CLAFs 
could then fund some or all of the cases no longer eligible for a CFA. 

6.3 Obtaining published statistics about cases which were the subject of CFAs has been 
extremely difficult.  We asked each interviewee if he or she could point us to information 
that would summarise, for England and Wales: 

– Type of case 

– Whether or not supported by a CFA 

– Details of claimant’s costs (including base fees, success fees and ATE insurance 
premia) 

– Details of defendants’ costs (also disaggregated) 

– Details of damages 

6.4 We were repeatedly told that such information was not publicly available, and probably 
not even collated, and that the best source of relevant material would be the appendices 
in Lord Justice Jackson’s Preliminary Report. In the end we found that this was indeed the 
case. 

6.5 Yet even Lord Justice Jackson did not have access to data for cases covering the whole 
of England and Wales.  Instead he devised a number of surveys which yielded samples 
that could, if necessary, be grossed up for England and Wales.  

6.6 His Preliminary Report contains 30 appendices, of which six are of prime relevance to our 
study.  These are: 

– Appendix 1: District Judges’ survey (approximately 700 cases covering the whole 
of England and Wales) conducted between 19th January and 13th February 2009. 

                                                
9  A CLAF would need a commencement order, Statutory Regulations and changes to costs orders. 
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– Appendix 1a: Personal injury survey (a subset of 280 cases from Appendix 1) 

– Appendix 18: One week’s cases (almost 1,000) settled by a liability insurer during 
the week beginning February 2nd 2009. 

– Appendix 26: One year’s cases of a different liability insurer (just over 11,000 
cases, in summary format) 

– Appendix 27: Two and a quarter years’ cases of the same liability insurer (just 
over 22,000 claims, in summary format and by quarter, from Q3 2006 to Q3 
2008). 

6.7 We now summarise what emerged from these surveys because it provides an important 
backdrop to assessing the likely impacts of the CFA reforms.  Once the financial and 
economic make-up of CFAs is understood, it becomes possible – within limits – to 
estimate what the effects of the post-Jackson reforms are likely to be and thus to assess 
whether CLAFs could become viable competitors to CFAs. 

6.8 In each of the surveys below we summarise the overall results and then, to the extent 
possible, we consider the evidence relating to CFAs. 

The District Judges’ survey (Jackson Appendix 1) 

Summary 

6.9 Of the 699 cases listed, 412 (59 per cent) were personal injury (PI) cases.  All other case 
types were far fewer in number, the next three largest categories being Contract (80 
cases or 11 per cent), Road Traffic Accidents (37 cases, 5 per cent) and Landlord and 
Tenant (27 cases, 4 per cent). 

6.10 In only 327 of the 699 cases was there a reasonably complete set of data covering 
damages and costs.10 

6.11 Across these 327 cases the damages awarded averaged £6,578. The smallest was £278 
and the largest £166,000.   Some 70 per cent of awards were below £5,000 and 86 per 
cent were below £10,000. 

6.12 Solicitors’ claimed base costs averaged £4,685 per case, and their allowed base costs 
averaged £3,254.  Allowed base costs were thus 30 per cent lower than claimed base 
costs. 

6.13 Total claimed costs averaged £6,624 per case, and total allowed costs £4,976 – a 25 per 
cent reduction. 

6.14 Allowed costs on average amounted to 76 per cent of damages awarded. 

                                                
10  By “reasonably complete” we mean that details were available of damages awarded, solicitors’ fees claimed and allowed, and 

(where relevant) counsel fees, disbursements, and ATE premia. 
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CFA cases 

6.15 The survey does not explicitly identify which of the 699 cases were supported by a CFA, 
but it does indicate where fee uplifts were sought, and we assume that all such cases 
involved a CFA.  Our analysis shows that: 

– a total of 168 cases (24 per cent of the total) involved some uplift; 

– of those 168 cases, 140 (83 per cent) involved a claimed fee uplift of 100 per cent 
(the maximum), and the 100 per cent was allowed in all but 8 cases.11  

6.16 Of the 168 assumed CFA cases, 159 or 95 per cent, were PI cases. 

6.17  ATE insurance premia were claimed in 99 cases (59 per cent of the assumed CFA 
cases).  The average premium claimed was £844.  It was under £1,000 in 94 cases, and 
under £500 in 68 of those 94.12 

The PI cases subset (Jackson Appendix 1a) 

Summary 

6.18 The PI subset chosen by Lord Justice Jackson totals 280 cases, not all of which were 
CFA-supported.  The financial detail provided for this subset is much less than in 
Appendix 1, consisting only of damages awarded, total costs, total costs plus uplift (and a 
further column adding VAT, which is of no relevance to this study). 

6.19 Of the 280 cases, 154 involve uplifts, so we assume that these were all CFA-supported. 

CFA cases 

6.20 Total damages awarded averaged £5,117 per case.  The smallest award was £900 and 
the largest £60,000. 

6.21 The average base cost per case was £5,552, and the uplifted average cost £9,188.  Thus, 
the average uplift achieved was 65 per cent. 

6.22 The average uplift, however, conceals a wide variation – the lowest achieved was 6 per 
cent and the highest 93 per cent.  The uplift exceeded 50 per cent in 134 of the 154 
cases, and exceeded 80 per cent in 50 cases.  

6.23 On average, uplifted costs amounted to almost 80 per cent of damages awarded. 

                                                
11  In other words, in all but 8 cases, the solicitor’s fee was doubled when a successful outcome was achieved. 
12  The highest premium claimed was £25,000 but that was a very distant outlier. 
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One week’s cases of a liability insurer (Jackson Ap pendix 18) 

Summary 

6.24 This is a comprehensive data set, substantially though not entirely complete across the 
989 cases that it contains.  The week represented is from early February 2009. 

6.25 A simple summary of the data set may be helpful as a preliminary.  Of the 989 cases the 
vast majority – 905 or 92 per cent – were RTA (Road Traffic Accidents).  Amongst the 
small remainder, 46 were EL (Employers’ Liability) cases and 40 were PL (Public Liability). 

6.26 Eight hundred cases were settled pre-issue, 174 were settled post-issue but pre-trial, and 
only 2 went to trial or appeal. Thirteen cases were not classified. 

6.27 The smallest claim was £125 and the largest £665,000.  Average damages assessed 
against claims are not straightforward to calculate, since for the very largest claims the 
amounts assessed do not appear in the spreadsheet.  If we exclude these incomplete 
records, the average claim per case was £4,036 and the average damages assessed 
£3,099, a reduction of 23 per cent. 

6.28  Average base costs claimed were £2,227 and average base costs allowed were £1,913, 
a reduction of 14 per cent. 

CFA cases 

6.29 Success fees were agreed in 490 cases, just under half of all cases in the survey.  We 
assume that all 490 were the subject of CFAs.   

6.30 In every case where the success fee claimed was no more than £300, the fee was 
agreed in full – possibly a standard practice of the insurer.   

6.31 Above that level, however, quite large reductions appear: the largest claimed fee, 
£20,368, was reduced to £10,952; the second largest from £16,935 to £7,164.  Even at 
much lower levels we see substantial percentage reductions – for example, £2,919 
reduced to £900. 

6.32 The average reduction from claimed success fee to agreed success fee was 29 per cent.  
It is important to remember, of course, that, since these were cases that did not go to trial, 
the outcomes were negotiated, not determined by a court. 

6.33 ATE insurance premia were claimed in 279 of the 490 cases (just under 60 per cent).  
The highest premium was £2,940 and the lowest £180.  The average was £496.   

Comparison with the District Judges’ survey 

6.34 This first liability insurer’s survey presents an interesting comparison with the District 
Judges’ survey. 
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6.35 The mix of cases is quite different, the District Judges’ survey dominated by PI cases, the 
insurer’s survey by RTA. The reduction from claimed base costs to allowed or agreed 
base costs is also quite different, the courts being a good deal harsher than the insurer (at 
30 per cent versus 14 per cent). 

6.36 ATE insurance was taken out on a lesser scale in the insurer’s survey – 33 per cent 
versus 59 per cent in the judges’ survey; and at lower average cost – £496 versus £844. 

6.37 Costs as a percentage of damages awarded or agreed emerge as substantially lower in 
the insurer’s survey – unsurprisingly, since all but two of his cases did not go to trial. The 
total of costs agreed by the insurer are equivalent to 49 per cent of total damages 
assessed, compared with 80 per cent in the cases tried by District Judges.  

First survey of a second liability insurer (Jackson  Appendix 26) 

6.38 The first survey covers 11,185 cases, divided into litigated and non-litigated, and further 
divided into case type.  Individual case details are not given: what the presentation 
provides is a series of averages per case type.  The presentation makes it impossible to 
distinguish CFA cases from non-CFA, but in each case type averages are given for (for 
example) agreed solicitors’ fee uplifts and ATE premia, so some crude comparisons are 
possible with the other surveys. 

6.39 Unlike the other surveys, this one also divides cases into Fast Track, Low Value Multi-
Track and High Value Multi-Track.  The Fast Track cases generally have the lowest claim 
values.  In addition, the range of case types is, usefully for our purposes, somewhat 
broader than for the other insurer’s survey. 

6.40 Of the 11,185 cases, 3,277 (29 per cent) were litigated and 7,908 (71 per cent) were not. 
It is not clear whether none of the cases went to trial or whether those that did are 
included in the litigated total. 

Litigated cases 

6.41 Of the litigated cases, 56 per cent were Motor, 28 per cent Employers’ Liability, 14 per 
cent Public Liability, and 2 per cent Occupational Health. 

6.42 Average low value claims lay between approximately £3,500 and £5,500 in all case types.  
Average high value claims varied much more: £39,000 in Occupational Health, £185,000 
in Public Liability, £246,000 in  Employers’ Liability, and £485,000 in Motor 

6.43 Claimed base costs were reduced by almost exactly 30 per cent.  In round terms, claimed 
success fees were reduced by about half. 

6.44 Claimed success fees were on average reduced by about half, with reductions ranging 
from 35 per cent to 65 per cent. 
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6.45 Claimed ATE premia were reduced by relatively small percentages – on average 15 per 
cent, with reductions ranging from 33 per cent to nil. 

6.46 Average damages awarded across all 3,277 litigated cases were £18,676, compared with 
average agreed costs of £7,969.  But there is very great variation in the proportions of 
damages to costs.  In the low value (Fast Track) cases, costs always exceeded damages 
– by between 16 per cent (Motor) and 70 per cent (Public Liability).  Conversely, in high 
value cases, allowed costs as a percentage of damages were approximately 8 per cent 
(Motor) and 15 per cent (Employer’s Liability and Public Liability). 

6.47 Unsurprisingly, economies of scale appear to be at work. 

Non-litigated cases 

6.48 The make-up of the non-litigated cases is somewhat different from the litigated: 51 per 
cent were Predictable Cost Regime (PCR) cases13, 25 per cent were Employers’ Liability, 
20 per cent Public Liability, 4 per cent Motor, and 1 per cent Occupational Health. 

6.49 The claim value of non-litigated Fast Track cases was not greatly different from that of the 
same types of litigated claim, at between about £3,000 and £5,000.  But high value non-
litigated claims were in general smaller than high value litigated claims – with averages of 
some £115,000 in Public Liability, £144,000 in Motor, and £200,000 in Employers’ Liability. 

6.50 The reduction of costs from claimed levels to agreed levels was a little lower than in the 
litigated cases, at 25 per cent rather than 30 per cent. 

6.51 On average, claimed success fees were reduced by about half. Claimed ATE premia 
were on average reduced by 15 per cent. 

6.52 Agreed costs as a percentage of agreed damages are generally lower than in litigated 
cases.  For Fast Track (low value) cases, costs exceeded damages in Occupational 
Health and Public Liability (by 56 per cent and 7 per cent respectively).  In high value 
cases, costs ranged between 6 per cent and 12 per cent of damages. 

6.53 As with litigated cases, economies of scale appear to be at work. 

Second survey of the same insurer (Jackson Appendix  27) 

6.54 This survey is by the same insurer as provided Appendix 26 but presents somewhat 
different material.  It divides results by the same case types, but it does not give details of 
damages agreed.  It provides slightly more cost detail and presents the figures quarter by 
quarter from Q3 2006 to Q3 2008.  It is thus possible to see trends in costs over that two 
and a quarter year period. 

                                                
13  The term PCR here appears to refer to the fixed costs in road traffic accident cases under Civil Procedure Rules, Part 45 Section II, 

since they are the only cases where the whole costs are “predictable” i.e. capable of being fully worked out according to a formula 
based on the amount recovered. We understand that they apply only to cases where the agreed damages do not exceed £10,000 
and the accident occurred after 6 October 2003. 
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6.55 The survey shows that, for all types of case, numbers of claimants have increased over 
the two and a quarter years:   

– In litigated cases, the number of claimants has more than doubled, from 403 in 
Q3 2006 to 883 in Q3 2008. 

– In non-litigated cases, numbers have increased from 699 to 1,026, an increase of 
47 per cent. 

– Total claimant numbers have increased by 67 per cent. 

6.56 Numbers of litigating claimants reached a peak of 963 in Q3 2007, since when they have 
declined year on year, though only slightly.  Non-litigating claimants have increased in 
number every year.  It is, of course, not clear from the survey material whether the 
historical trends that it reveals will continue. 

6.57 As with the other survey material we have considered, it is not clear precisely how many 
of the cases included were CFA-supported.  However, it is clear that a substantial majority 
involved success fees and/or ATE insurance premia, so we continue to assume that all 
such cases probably were CFA-supported. 

6.58 In Q3 2006, some 45 per cent of all cases included a success fee, and 33 per cent 
included an insurance premium.  By Q3 2008, 68 per cent of all cases included a success 
fee and 48 per cent an insurance premium.  If we are right in assuming that CFAs can be 
correlated with success fees and/or insurance premia, what has been witnessed is a 
rising percentage of CFA cases within a rising number of cases. 

6.59 However, the pattern of success fees sought and obtained varies, as the following extract 
from Lord Justice Jackson’s Appendix 27 shows: 
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Table 6.1: Success fee percentages – extract from L ord Jackson’s Appendix 27 

 

6.60 We must caution that it would not be correct to treat the bottom row of the table as true 
weighted averages (we do not have the numbers of cases from which to calculate these) 
but we can surmise with reasonable certainty that there is an overall trend.   

6.61 Percentage success fees sought have probably declined between Q3 2006 and Q3 2008. 
Interestingly, the difference between success fees sought and agreed has narrowed, 
which to some extent offsets the reduction in success fees sought.  Nevertheless, it is 
likely that the general level of percentage success fee achieved has declined over the 
period.14 

6.62 It is striking that percentage success fees sought and obtained differ markedly by case 
type.  RTA cases in Q3 2008 (whether litigated or not) yielded mark-ups of well under 20 
per cent, while litigated EL cases achieved percentages in the mid-30s and litigated PL 
cases figures close to 50 per cent.  

                                                
14  If the values in the bottom row of the table at paragraph 6.60 were weighted averages, the average success fee earned in Q3 2008 

across all the cases covered by the table would be about 25 per cent lower than in Q3 2006. 

SUCCESS FEE PERCENTAGES Q3 2006 Q3 2008

Ave. % Ave. % % points Ave. % Ave. % % points

sought obtained difference sought obtained difference

Litiga te d EL Fa st Tra c k 66% 34% 33% 54% 36% 18%

Litiga te d EL Low Va lue  Multi Tra c k 74% 42% 32% 55% 32% 23%

Litiga te d EL High Va lue  Multi Tra c k 64% 35% 30% 65% 36% 29%

Litiga te d P L Fa st Tra c k 71% 38% 33% 74% 41% 33%

Litiga te d P L Low Va lue  Multi Tra c k 60% 40% 20% 87% 52% 35%

Litiga te d P L High Va lue  Multi Tra c k 100% 35% 65% 53% 50% 3%

Litiga te d RTA Fa st Tra c k 27% 15% 12% 21% 13% 8%

Litiga te d RTA Low Va lue  Multi Tra c k 50% 14% 36% 34% 17% 17%

Litiga te d RTA High Va lue  Multi Tra c k 11% 11% 0% 25% 16% 10%

Non- litiga te d EL Fa st Tra c k 57% 29% 29% 40% 28% 13%

Non- litiga te d EL Low Va lue  Multi Tra c k 66% 33% 33% 40% 25% 15%

Non- litiga te d EL High Va lue  Multi Tra c k 91% 41% 50% 56% 27% 29%

Non- litiga te d P L Fa st Tra c k 66% 35% 32% 67% 35% 32%

Non- litiga te d P L Low Va lue  Multi Tra c k 75% 36% 38% 60% 32% 28%

Non- litiga te d P L High Va lue  Multi Tra c k 89% 70% 19% 0%

Non- litiga te d RTA Fa st Tra c k 22% 13% 9% 16% 12% 4%

Non- litiga te d RTA Low Va lue  Multi Tra c k 40% 11% 29% 25% 12% 13%

Non- litiga te d RTA High Va lue  Multi Tra c k 0% 0% 0% 0% 0% 0%

Mean of the above values 57% 29% 28% 46% 27% 17%
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High value and clinical negligence cases 

6.63 The quantitative material we have considered so far is deficient in respect of the number 
of high value cases and Clinical Negligence cases that it contains.  The Jackson report 
provides some evidence under both of these headings, but not enough for close analysis. 

6.64  Appendix 11 (in Volume 2 of the Preliminary Report) lists 13 commercial cases reported 
by an unnamed City law firm.  The damages awarded are reported in 12 out of the 13 
cases, and range from a low of £1.1 million to £210 million.  Total fees of the law firm are 
shown (but not broken down into much detail) and range from £47,000 in the £1.1 million 
case to £999,000 in the £210 million case.  Thus, this evidence reconfirms something we 
noted earlier, that the percentage of damages represented by fees in high value cases is 
much lower than in cases where the damages are smaller. 

6.65 As regards Clinical Negligence, the Jackson Preliminary Report includes as Appendix 21 
sixteen graphs prepared by the National Health Service Litigation Authority (NHSLA) 
which cover cases from 2001 to 2009, or in some of the graphs 2005 to 2009. 

6.66 These graphs do not provide any statistical breakdown of costs and damages on a case-
by-case basis, and no related tables are published on which statistical analysis can be 
done.  The number of cases is not given, so no meaningful averages can be calculated.15 

6.67 In the context of CFAs, the graphs show that claimant total legal costs are higher as a 
percentage of damages when they are CFA-funded than when they are LSC-funded or 
BTE insurance-funded.  In all three funding types, costs as a percentage of damages 
decline as the value of damages increases.   

6.68 Thus, for example, in cases where damages lie between £50,000 and £100,000, claimant 
legal costs represent an average of nearly 65 per cent when CFA-funded, 55 per cent 
when LSC-funded, and 42 per cent when BTE insurance funded.  In cases where 
damages lie between £1 million and £2 million, the percentages are 32, 12 and 10 
respectively.  In the absence of case numbers, we cannot ascertain whether there are any 
instances (as we saw earlier in other types of case) where legal costs exceeded damages 
awarded or agreed. 

6.69 At any level of damages, and regardless of funding method, claimant legal costs as a 
percentage of damages are about twice the defendant’s costs.  We assume that the sole 
defendant here is the NHSLA itself. 

                                                
15  The NHS material contains five scatter diagrams from which, by visual inspection, one might be able to count up numbers of cases.  

But with several hundreds of cases to be viewed, and with much clustering at the smaller end of the damages spectrum, visual 
inspection would be very difficult, and one could not be sure whether several cases might occupy the same spot.  Visual inspection  
of the density of the scatter diagrams shows merely that CFAs funded the largest number of cases, followed by the LSC, followed 
by BTE insurance, and (with the smallest number of claims) self-funding. 
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7 OUR ANALYSIS 

The nature of the quantitative evidence 

7.1 We must acknowledge our own debt of gratitude to Lord Justice Jackson for the 
quantitative evidence he has provided.  Without it, we would almost certainly have had to 
advise the CLAF Working Group that our terms of reference could not be fulfilled. 

7.2 That said, the evidence supplied by Lord Justice Jackson’s report does not provide a 
complete picture of that part of the civil law litigation landscape that is of most interest to 
our study, namely the area occupied by CFAs (and prospectively by CLAFs). 

7.3 What Lord Justice Jackson does provide is a series of samples or snapshots which we 
are unable to gross up accurately into a picture covering the whole of England and Wales.  
Given also that the material that went into Lord Justice Jackson’s report dates at latest 
from 2009, and much of it from no later than 2008, there is also some danger that any 
analysis we do today would be based on non-current information. 

7.4 Nevertheless, the material in Lord Justice Jackson’s report is what we have, so we 
proceed on that basis.   

7.5 To repeat: our primary interest is to assess what effects the Government’s intended 
reforms to CFAs are likely to have, so that we can then form a view as to whether a CLAF 
or CLAFs could emerge and remain viable. 

Our analytical approach 

7.6 The first stage of the approach we adopt is to take a small number of cases which, 
according to the material we have seen, may be broadly typical in respect of:  

– levels of damages agreed or awarded 

– base fees and success fees sought or obtained 

– ATE premia sought or agreed 

7.7 For each case we set out the “as now” make-up of damages, fees and insurance premia 
to assess what successful claimants and their solicitors receive and then recalculate what 
each would receive under the intended reforms that take effect in October 2012. 

7.8 We do not see sufficient distinction in the make-up of costs and damages as between 
different case types to make it worthwhile to model each separately, so our calculations 
are based on an undefined case type which could apply to, for example, Employers’ 
Liability, Personal Liability, or Motor. 

7.9 Slightly different reforms apply to Personal Injury cases, so we model those separately, 
though along similar lines to those described above. 
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7.10 For purposes of simplification and clarity we have ignored disbursements and VAT.   

7.11 Lord Justice Jackson suggests that further consultation is required on qualified one way 
costs shifting.  In the absence of clear guidance as to how QOCS will be applied, we have 
excluded it from our modelling. 

7.12 Finally, but most importantly, our modelling should not be applied to Clinical Negligence 
cases, for the simple reason that we do not have enough detail to know whether these 
are different in nature or scale from the other types.  It may well be that some of our 
modelling could be read across to Clinical Negligence, but we are unsure to what extent 
this would be reliable. 

Case categories and characteristics 

7.13 We use the following case categories: 

(a) Small damages (£5,000), small percentage success fee (25 per cent) 

(b) Small damages, medium percentage success fee (50 per cent) 

(c) Small damages, high percentage success fee (100 per cent) 

(d) The same pattern for medium-size damages (£15,000) and for larger damages 
(£100,000, £500,000 and £1 million) 

7.14 In each case we start from achieved base and success fees, and from actual ATE premia.  
It is not necessary for immediate purposes to model differences between fees sought and 
obtained, or between insurance premia sought and obtained. 

7.15 For calculating the effects of the post-Jackson reforms in cases other than Personal 
Injury, we assume the following: 

(a) The client will pay the whole of the solicitor’s success fee and the ATE premium out of 
damages awarded 

(b) Solicitors make a gross profit of 30 per cent on their base fee and incur no 
incremental costs on the success fee. 

7.16 For Personal Injury cases, we assume the same conditions as above but with: 

– An uplift of 10 per cent on the original damages awarded 

– A limit on success fees equivalent to 25 per cent of damages (and we also 
assume that the maximum uplift will always be taken)  

7.17 Our calculations for non-Personal Injury cases are as in Table 7.1 on the next page, and 
for Personal Injury cases in Table 7.2 on the page after that. 
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7.18 We do not of course expect that all solicitors will take the full amount of their success fee 
from client damages, nor that they will all leave their clients to pay the ATE premium. But it 
is difficult to pinpoint where the new balance will be struck.   

7.19 By contrast, the treatment of success fees is of very great importance.  If solicitors 
continue to charge high success fees and clients pay these fees out of damages, the 
clients will be much worse off in some cases.  As table 7.1 shows, the reduction in net 
receipts to a client in a small non-PI case could reach 70 per cent where the solicitor 
continues to receive a 100 per cent uplift. 

7.20 It is evident from even a brief comparison of Tables 7.1 and 7.2 that, because of the limit 
proposed on uplift, clients stand to lose much less in percentage terms in a PI case than 
in other types of case. 

7.21 From the quantitative evidence available to us (and incorporated in our modelling) we 
have not been able to assess the possible effects of QOCS, on which Lord Justice 
Jackson said that consultation should take place.  Nevertheless, we are in no doubt that 
QOCS would have a material effect on those cases where it might apply. 

 The likely effects of the post-Jackson reforms 

7.22 As we see it, the reforms could give rise to any or all of three main impacts on CFA-
supported cases.16 They are: 

(a) Success fees will reduce, both as percentages of base fees and in absolute terms 

(b) Some cases will continue to be attractive to solicitors, while others will cease to be 
attractive to clients and/or solicitors and will drop out of the CFA regime 

(c) More cases will be settled out of court and will thus escape the reforms. 

7.23 We are unable to estimate what numbers of cases might fall into each such category. To 
do this with any accuracy we would need to know, or be able to estimate reliably 

– How many cases in England and Wales were the subject of CFAs 

– How many were PI as distinct from non-PI 

– How many were settled pre-issue or pre-trial and how many went to trial 

– What the values of damages, base fees and success fees were 

– Whether ATE insurance was taken out, and at what price 

– How many claimants were successful and how many were not 

                                                
16  A formal impact analysis would consider a fourth possibility, namely no effect at all.  We consider this highly unlikely and we do not 

therefore pursue it. 
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7.24 As we have already said, the quantitative evidence available to us falls far short of this, 
and without exception our interviewees told us that it was either probably or definitely 
unavailable. 

7.25 We must therefore resort to much more simplistic estimates. 

The client perspective 

7.26 It would be economically rational for clients to avoid CFAs where they judge that the net 
proceeds of even a successful outcome would be inadequate.17   

7.27 It would also be economically rational for solicitors not to offer a CFA where the net 
proceeds would at best be equivalent to their normal fee for the hours worked: there 
would be no point in their taking on the risk of a CFA in return for a fee that they could 
earn on other risk-free work.18 

7.28 If we apply this reasoning first to the non-PI cases covered by Table 7.1.  Here the cases 
most vulnerable to avoidance by clients would be those where the percentage loss would 
be greatest, namely low value and mid-value cases where the solicitor continues to 
extract a high (100 per cent) success fee: here clients face a reduction of 65 to 70 per 
cent in their net receipts from the new regime.  

7.29 It seems intuitively likely to us that reductions of even 35 to 40 per cent may render a CFA 
unattractive to clients, so we would regard small and medium-size cases where the 
solicitor keeps a 50 per cent success fee as potentially likely to drop out of the CFA 
regime (the reductions that a client would experience here are 40 per cent and 35 per 
cent respectively). 

7.30 It is possible that even high value cases where the solicitor keeps a 50 per cent success 
fee could drop out, since we calculate a reduction in client receipts of just over 40 per 
cent. 

7.31 The picture is somewhat different in respect of PI cases, covered by table 7.2.  Here, 
because of the limit imposed on success fees, the reductions experienced by clients are 
smaller, though still non-trivial:  they range from 19 per cent in the large cases to 28 per 
cent in the small. 

The solicitor perspective 

7.32 It is impossible to know from the information available to us how many firms of solicitors 
would accept a percentage reduction in their success fees in order to sustain case 
volumes, or indeed how much of a reduction they would accept.  The answer will be 
different for different firms, and is likely to be influenced by each firm’s experience in the 
proportion of CFA cases to total business, in proportions of winning and losing cases, and 

                                                
17  Though some may doubt the extent to which clients think independently from their solicitors in relation to legal matters. 
18  We acknowledge that some firms may choose to keep up case volume by accepting higher risk and/or lower margins. 
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in size of cases handled.  Different firms may attach different importance to keeping staff 
utilisation high, and to accepting lower margins to do so. 

7.33 If we are right in thinking that solicitors achieve a gross margin of about 30 per cent on 
their basic fee rates, they would rationally want more than this for taking on the risk of a 
CFA.  But how much more?  If solicitors are achieving upwards of 50 per cent in some 
cases there is, one would think, headroom for reductions. But these are commercially 
sensitive matters which are not covered by Lord Justice Jackson’s report and, 
unsurprisingly, have eluded us in this study. 

7.34 It might be argued – though the strength of the argument is hard to assess at the moment 
– that the success fee limit to be imposed in PI cases might become the benchmark 
maximum for other types of case.  In this event, we would expect a general downward 
drift in success fee rates towards 25 per cent, with firms competing sometimes above and 
sometimes below this level. 

7.35 From the foregoing we can attempt some very rough-cut estimates as to how many of 
what types of case could be available to an alternative funding approach (in this study a 
CLAF or CLAFs) in circumstances where a CFA ceased to be attractive.  We must 
caution that our estimates are very rough-cut indeed: they are based on the survey 
samples provided in Lord Justice Jackson’s report, and we need to emphasise again that 
we do not know how these can be reliably grossed up to the whole of England and 
Wales.   

7.36 First we consider how many cases are settled pre-trial.  The insurance companies’ 
evidence to Lord Justice Jackson’s investigation gives a clue here.  The first company, in 
its one week’s worth of cases, indicated a very low incidence of cases going to trial (2 
cases in 989 – see paragraph 6. 26).  The second company presented a year’s worth of 
case evidence, and we think the second, larger data series is more reliable.   

7.37 We next consider success fee percentages. In principle, we believe that cases where 
success fees have attained 50 per cent or more may be vulnerable to alternative funding. 

7.38 We estimate from the District Judges’ survey that of the 699 cases included, 168 cases 
were CFA-supported.  Of these, 132 cases (nearly four fifths) achieved success fee uplifts 
of 100 per cent (see paragraph 6.15). We acknowledge that these were mostly PI cases 
and that they may not therefore be representative of other types of case.   

7.39 The evidence of the insurance companies suggests lower general levels of success fee 
uplift (see paragraph 6.63).  These were under 20 per cent in RTA cases, mid 30s in EL 
cases and about 50 per cent in PL cases.  The insurance company that provided a two-
year dataset indicates a declining trend in success fee percentages in litigated cases. But 
we do not know the numbers of cases in each category. 

7.40 The tentative conclusion we reach is that a material percentage of CFA-supported cases 
that go to trial may be vulnerable – because of success fee uplifts – to alternative funding. 
On the basis of the figures we have seen we suggest it is unlikely that there will be 
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insufficient cases for a CLAF to gain a foothold in litigation funding.  At the least we are 
looking at several hundred potential cases per year, and possibly several thousand – but 
we cannot be more precise. 

7.41 Solicitors and/or their various representative bodies generally indicated to us that Lord 
Justice Jackson’s recommendations would not have much effect.  On the latter point we 
disagree – unless solicitors accept quite substantial reductions in their returns from CFAs.  
If that happens, Lord Justice Jackson’s work will certainly have had an impact.  

On what terms could a CLAF compete? 

7.42 We have seen that the principal determinant of whether a CFA may be vulnerable to 
alternative funding is the success fee that the solicitor commands.  We have also 
suggested that, once the reforms to CFAs are implemented, there may be a general drift 
down in success fee percentages for most types of case, and especially for small and 
medium-size cases. 

7.43 A CLAF would have an economic advantage against a CFA if, all other things being equal 
(and this is an important condition), it charges the client a lower percentage for success 
than would apply under a CFA.  From this it follows that the general level of CFA success 
fees sets an effective ceiling for CLAF deductions. 

7.44 The question then arises whether a CLAF could be viable at or about the level of 25 per 
cent that we have hypothesised.  In the absence of any relevant experience in England 
and Wales, we cannot say one way or the other.  However, we believe that a not-for-profit 
CLAF should be free to take a greater than 25 per cent share of the award.  

7.45 Situations could arise where lawyers would not take on a case because the 25 per cent 
cap leads to too high a risk of a shortfall in recovery of fees.  A CLAF-supported lawyer 
could, however, act for a client who might feel that it was better to lose (say) 35 per cent of 
the ultimate award than lose the chance of recovering anything at all.  A properly run not-
for-profit CLAF should not pose the risks which underlie the ancient doctrines of 
maintenance and champerty. 

7.46 It is worth remembering also that a CLAF need not fund only whole cases19.  It could fund 
some but not all costs, for example disbursements in large cases.  The lawyers in such 
cases would probably act on a CFA.  This would mean that the lawyers involved would be 
keen only to take on cases (and present for added support to a CLAF) where they were 
confident of success.  This in turn would reduce the administrative and oversight burden 
on the CLAF.  

7.47 We cannot, however, model such possibilities from the data we have. 

7.48 There is no reason in principle why clinical negligence cases should not be funded by a 
CLAF, but we have found too little quantitative data on which to form a view. 

                                                
19  See reference to the charitable trust established in the Australian State of Victoria, at Appendix 3, para. A3.12. 
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7.49 We do not think that the concept of a CLAF should be seen as one which will fill the gap if 
legal aid is withdrawn from clinical negligence cases.  We can only say that further 
research might show that a CLAF could help in this area.  

7.50 The critical factors which will determine CLAF viability are: 

– Its net revenue, calculated as charges earned from successful clients less 
payments on cases lost. 

– Its own administrative costs (including the costs of delay in receiving payments). 

7.51 As to the first, we make the assumption that a CLAF will not take on all comers, i.e. that it 
will apply the same standards in estimating the probability of success or failure as would a 
competent firm of solicitors.  This would be a fair assumption if a CLAF were operated 
commercially.  If the CLAF were operated on a charitable or not-for-profit basis, we still 
think the same tests would and should apply.  An acceptable return to a non-for-profit 
CLAF could very well be lower than for a commercial CLAF but neither type could afford 
an undue number of failures. 

7.52 As to the second, we believe that administrative costs would be determined largely by the 
number of cases that a CLAF takes on.  A larger number of cases require greater vetting 
resources and administrative costs, involving possibly larger premises.  In this respect, a 
CLAF may start at a considerable disadvantage to solicitors entering into CFAs.  A CFA is 
essentially a one-to-one transaction, in which an experienced solicitor would be able to 
assess the probability of success out of his or her own head, with little or no need to resort 
to a body of assessors beyond the general oversight of partners. 

7.53 The reasoning we have applied above suggests strongly to us that a CLAF probably 
would and should be started on a modest scale.  In such circumstances, specialisation in 
case type may well be valuable, our assumption being that a collection of assessors with 
experience in (say) EL cases would be good at assessing other EL cases but perhaps not 
RTA cases.  Hypothesising further, we might say also that if a CLAF proves viable in one 
type of case in one geographic area, its route to growth might well lie in geographic 
expansion rather than in extending the types of case that it handles. 

7.54 It would be impossible to say at this stage how much initial funding a CLAF would require.  
There is no one right figure here that makes all others wrong.  Much depends, we think, 
on how long it takes to prepare cases and to achieve a result.  The confidential interview 
we had with the organisation thinking of establishing its own CLAF (see paragraph 5.12) 
suggested initial funding equivalent to a year’s worth of cases. 

7.55 The types of organisation which might establish a CLAF are numerous.  They could 
include single firms of solicitors, groups of solicitors, Specialist Bar Associations, specialist 
representatives in the legal field, existing funders of litigation and commercial investors. It 
is conceivable too that CLAFs and firms of solicitors could enter into risk-sharing 
arrangements.  
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7.56 For all the above reasons we believe that, if CLAFs emerge as a viable alternative funding 
mechanism for civil litigation, the supply side that they represent will initially be 
fragmented and in a sense experimental.   

7.57 We think it unlikely that a single CLAF or even single model for a CLAF will emerge.  
Rather we anticipate several early CLAFs with different models and aims.  They are likely 
to be relatively small scale, specialist in nature and somewhat experimental.  

7.58 If so, minimising the burden of regulation that they face is likely to foster innovation and 
would be a desirable contribution to containing administrative costs.   

7.59 Indeed it would help voluntary bodies to come forward to operate CLAFs on a not for 
profit basis if they received Government confirmation that there would be: 

1. Exemption for not-for-profit/charitable CLAFs from liability for adverse costs 
orders, with qualified one-way costs shifting – of the type proposed by Lord 
Justice Jackson – for the party so supported. 

This would reduce the costs to the CLAF of providing for lost cases, make financing 
cheaper, more predictable and attractive.  It has been a successful model for state run 
legal aid.  Legislation to promote this would be of inestimable value of the concept is 
to take off.  

2. A review of the law of maintenance and champerty, in particular clarification 
whether this should apply to not-for-profit CLAFs. 

Confirmation by the legislature that not for profit CLAFs would be free from the charge 
of maintenance and champerty would likewise provide important comfort. A 
successful CLAF backed party could then have no conceivable basis to seek to 
evade the obligation to hand over a share of the damages.  Nor could losing 
opponents raise any challenge on that basis (however tenuous) to their costs liability. 

3. Public backing for the idea of a CLAF.  We note in this context the backing 
provided by the Judge.  See the extract below from the Judges’ Council.20 

“The consultation paper refers in Chapter 9 to various alternative sources of funding, 
including a Supplementary Legal Aid Scheme (SLAS) (paras 9.27 ff) and, in that context, 
a Contingent Legal Aid Fund (CLAF) (para 9.36). We take the view that these potential 
schemes merit detailed further evaluation as possible ways of supplementing legal aid 
provision and helping to maintain the quality of justice and the efficient conduct of legal 
proceedings. Our reasons can be shortly stated. The proposed reduction in the scope of 
legal aid and the proposals for reform of the regime governing conditional fee agreements 
are likely between them to leave a gap which SLAS or CLAF schemes could fill, and 
financial conditions which may be more favourable to such schemes. In addition, a CLAF 
scheme could support cases where a lawyer would not wish to risk a conditional fee 
agreement. Any research done in the past, such as for the Civil Justice Council, was 

                                                
20  Response of a sub-committee of the Judges’ Council to the Government’s Consultation Paper Cp 12/10, Proposals for the Reform 

of  Legal Aid in England and Wales, “Alternative Sources of Funding” (Ch.9) paragraph 74 
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predicated on the then current landscape of legal aid and conditional fee agreements. If 
the present proposals are implemented the landscape will be much changed and the 
premises underlying past conclusions will have gone. A proper feasibility study is both 
justified and necessary.” 

7.60 Such Government support (which comes at no cost to the public purse) would promote 
public interest in the concept and assist the raising of funds.  It would show that good will 
for such schemes was public policy.  It would indicate that technical obstacles would not 
be put in the way and that some would be removed.  

7.61 Finally, it is of great importance that CLAFs be allowed to feel their way – to assess an 
appropriate level of risk, what levels or types of funding they should provide, and what 
terms they should offer.  CLAFs should not be strangled at birth through regulation.  
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8 CONCLUSIONS 

8.1 In this section we address the questions that the Working Group put to us in its brief.  
Before doing so we emphasise again that a shortage of quantitative information has 
made it difficult for us to reach firm conclusions with confidence.  

8.2 First : is there a potential market for CLAFs and is the potential market of sufficient size to 
make CLAFs financially viable? 

8.3 On this point we conclude that there is likely to be a potential market for CLAFs, and that 
the numbers of cases that might be suitable for CLAF funding run into the hundreds per 
annum or possibly the low thousands.  

8.4 The numbers of cases available will not be the prime determinant of a CLAF’s financial 
viability.  While it certainly matters that there should be sufficient cases, other crucial 
considerations are the CLAF’s ratio of winning to losing cases, the percentage it takes on 
winning cases, and the magnitude of its own administrative costs.  

8.5 Second : what are the likely implications of the potential market for CLAFs if the Jackson 
reforms are implemented? 

8.6 It is now no longer a question of whether the Jackson reforms are implemented: the 
government is committed to implementing them as from October 2012.  Without the 
Jackson reforms, it is unlikely that a CLAF would emerge.  The primary reason for this is 
that CFAs have, pre-Jackson, involved no deduction from damages awarded to a client, 
whereas a CLAF would inevitably have had to make some charge.  The Jackson reforms 
require winning clients to pay their own lawyers’ success fees and any insurance costs, 
and that very fact puts CFA funding and CLAF funding on a more even footing. 

8.7 However, it is too early to say how the reforms will work through the CFA regime.  Some 
clients may accept that they will have to pay success fees and insurance premia, while 
solicitors and insurance companies may cut their charges in order to retain case volume. 
We do not have sufficient quantitative data relating to CFAs to estimate the impacts of the 
Jackson reforms (and we are told that such data is not published).  

8.8 Third : does the potential market suggest any specific features that a CLAF would need in 
order to be viable? 

8.9 We can respond only in outline terms.  It seems to us that the percentage deduction that a 
CLAF would need to apply to a given client’s damages would be limited by the amount of 
deduction that would apply under a CFA.  In small cases we estimate that the ceiling 
might lie in the region of 25 per cent – but this is an extremely tentative figure based on 
assumptions that might not hold good. 

8.10 The percentage deduction that a CFA client might suffer under the reforms is almost 
certainly going to be less in cases where the damages are large than where they are 
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small.  We think therefore that a CLAF would do better to plan on the assumption that it 
will be more suitable for small cases. 

8.11 We are unable to judge whether a CLAF would have any material advantage over a CFA 
in a PI case or a Clinical Negligence case. The deduction rules for a PI CFA under the 
post-Jackson reforms mean that the gap between CFA-based funding and CLAF funding 
could be narrower than in other types of case.  As regards Clinical Negligence, we have 
too little background information to form a view, though we note that the Bar Council’s 
response to the Government’s consultation on Lord Justice Jackson’s recommendations 
suggested that a SLAS should be considered for Clinical Negligence cases. 

8.12 A CLAF could be established either on a commercial basis or as a charitable/not-for-profit 
operation.  If, as we believe, a CLAF might start by taking on small cases of a single type, 
the limited scale of funding required could render it manageable by a charity. 

8.13 We note with interest that in the State of Victoria, Australia, a CLAF-type scheme is used 
in some cases to fund disbursements rather than a whole case.  There is no reason why 
such an approach should not be developed in England and Wales. 

8.14 We are doubtful that further research in the immediate future will be worthwhile.  The 
need is for all concerned to see how the post-Jackson reforms work.  It may take two 
years for a pattern to emerge.  We suggest therefor that the Working Group might set up 
arrangements for monitoring changes to the CFA regime as the post-Jackson reforms 
begin to bite.   

8.15 One way to do this, at minimal expense, would be to develop a monitoring programme 
with several of the representative bodies that we have spoken to, and to other bodies too, 
especially insurers.  It may well be that some firms of solicitors would also be willing to 
participate, and that could only help.  In any such programme, it may well be desirable for 
Damages-based Agreements and any state-funded SLAS to be monitored too. 
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APPENDIX 1:  THE BAR COUNCIL CLAF WORKING GROUP 

The names of the Working Group members appear below.  We are very grateful to them all for 
their advice and support. 

The Working Group 

Chair: Guy Mansfield, QC 1 Crown Office Row 
Secretary: Adrian Vincent Head of Remuneration and Policy, Bar Council 

Mark Cannon, QC  4 New Square 
David Holland, QC  Landmark Chambers 
Michael Kent, QC  Crown Office Chambers 
Anthony Speaight, QC  4 Pump Court 

In attendance 

Peter Lodder, QC  Chairman of the Bar Council 
Michael Todd, QC  Vice-Chairman of the Bar Council  
Mark Hatcher   Director of Representation and Policy, Bar Council 
Simon Garrod   Deputy Director of Representation and Policy, Bar Council 
Mark Stratton   Policy and Remuneration Officer, Bar Council 
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APPENDIX 2:  INTERVIEWEES AND SEMINAR PARTICIPANTS 

Interviewees 

In alphabetical order of surname, these are the interviewees who assisted us.  We are very 
grateful to them all. 

Professor Martin Chalkley   University of York 

Redvers Cunningham and Frits van Kempen Thomas Miller 

Susan Dunn     Harbour Litigation Funding 

Amanda Finlay     Civil Justice Council21 

Catherine Hopkins    Action against Medical Accidents (AvMA) 

Russell Levy     Leigh Day Solicitors 

Professor Mark Mildred    Nottingham Law School 

James Rowley QC    Personal Injuries Bar Association 

Roger Smith     Justice 

Anthony Speaight QC    4 Pump Court22 

Carol Storer and Bill Montague   Legal Aid Practitioners Group 

Colin Stutt     Legal Services Commission23 

Seminar participants 

Those attending included, again in alphabetical order: 

Nigel Balmer     Faculty of Laws, University College London 

Professor Martin Chalkley   University of York 

Alexandra van Cruysen    Europe Economics 

Simon Garrod     Bar Council 

Professor Dame Hazel Genn   Dean of the Faculty of Laws, University College London 

Dr Elizabeth Gibby    Ministry of Justice 

Mark Hatcher     Bar Council 

The Rt.Hon. Lord Justice Jackson 

Frits van Kempen    Thomas Miller 

Jacqueline Kingham    UCL Faculty of Laws 

Russell Levy     Leigh Day & Co. 

Peter Lodder QC     Chairman of the Bar Council 

Guy Mansfield QC    Chairman of the Bar Council CLAF Working Group 

Victoria May     Bar Council 

Professor Richard Moorhead   Cardiff Law School 

The Rt. Hon Sir Andrew Morritt CVO  Chancellor of the High Court 

                                                
21  Ms Findlay spoke in a personal capacity.  The CJC itself did not wish to be interviewed. 
22  Mr. Speaight is also a member of the Bar Council’s CLAF Working Group. 
23  Mr. Stutt has now left the LSC. 
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Crispin Passmore    Legal Services Board 

Alex Roy     Legal Services Board 

Anthony Speaight QC    4 Pump Court and member of the CLAF Working Group 

Michael Todd QC    Vice-Chairman of the Bar Council 

Adrian Vincent     Bar Council 

Bob Young     Europe Economics 
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APPENDIX 3:  EXPERIENCE OF CLAFS IN OTHER JURISDICT IONS 

A3.1 CLAFs or approximate equivalents exist in Canada (Quebec and Ontario), Australia and 
Hong Kong.  There is some relevant experience in the United States, while a 
considerable amount of investigative work has been carried out in Northern Ireland.  We 
consider each jurisdiction in turn. 

Canada: Quebec 

A3.2 The Quebec fund is clearly active (see Figure A4.1). 

Figure A4.1: Quebec Fund - applications for aid rec eived and granted 

 
Source: Fonds d’Aide aux Recours Collectifs, Rapport Annuel 2009-2010 

A3.3 A discussion of Quebec is provided by Lord Justice Jackson in his Preliminary Report: 

“Perhaps the most innovative and active self-funding scheme is the Fonds D’aide aux 
Recours Collectifs (“the Fonds”) which has been operating in Quebec since 1978. The 
Fonds is a form of subsidised CLAF to support class actions. Canada has a 
comprehensive class action regime, including the power of courts to award general “cy 
pres” damages which may remain unallocated to any individual claimant at the end of a 
case. The Fonds generates its income from a levy on these or on allocated damages. 

Interestingly, the Fonds operates in a jurisdiction where there is only limited cost shifting. 
In successful cases the claimant lawyers will reimburse the Fonds for the funding 
provided (which will have been at limited prescribed rates similar to those under our own 
legal aid regime) and receive payment by way of contingency fee out of all damages 
awarded together with limited inter partes costs.” 24 

                                                
24  Review of Civil Litigation Costs – Preliminary Report, Vol 1, pp. 180-181. 
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A3.4 Without detailed knowledge of (a) funding arrangements which compete with CLAFs in 
Quebec and (b) the general propensity of Quebecois to litigate, it would be unwise to 
estimate the potential for CLAFs in England and Wales by using the well-tried technique 
of grossing up from population.  If one were to do this, the 70 or so applications and the 
13 or 14 grants would need to be multiplied roughly seven-fold for England and Wales, to 
somewhere between 500 and 600 and about 90 respectively.25  

Canada: Ontario 

A3.5 By contrast to Quebec the Ontario fund is smaller in relation to applications made, but 
similar in numbers of applications granted (see Figure A4.2). 

Figure A4.2:  Ontario Fund - applications received and granted 

 
Source: Fonds d’Aide aux Recours Collectifs, Rapport Annuel 2009-2010 

A3.6 According to Watson (2001), the Ontario fund has been termed a failure in that, because 
of inadequate financing, it has given funding to very few class actions.  It approved only 
50 applications of the 93 heard between 1992 and 2009: 

“It started out with an initial capital of $500,000, to be “topped up” by a levy of ten per cent 
of any settlement or judgment in any action it has funded. The Fund has been extremely 
cautious in funding class actions because one cost order could wipe it out... [for example] 
The Fund received a levy in one case and it now has a balance of about $700,000, 
together with a liability for an as yet unpaid cost award of $240,000.” 26 

A3.7 There may also be limited use of the fund because of caution induced by exposure to 
heavy costs in case of defeat: 

                                                
25  The population of Quebec is approximately 8 million, and that of England and Wales 55 million. 
26  Class Actions: The Canadian Experience, Watson, G.D. (2001), Duke Journal of Comparative & International Law, Vol.11, pp.275-

276. 
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“Once the [Class Proceedings] Committee decides to provide the applicant with some 
financial assistance in relation to the class suit’s disbursements, the Committee 
automatically becomes liable for any costs that are awarded against the financially 
assisted class plaintiff, no matter how modest the grant from the Fund happened to be.” 27 

A3.8 Finally, there may be little need for the fund: 

“Presumably, the expectation of the drafters establishing the Fund was that all 
representative plaintiffs would apply to the fund. However, applications to the fund have 
been few (approximately thirty cases), and most importantly, the “big, successful” cases 
have not applied... Had the big cases applied for funding, the Fund would actually be in a 
position of extreme (and perhaps embarrassing) wealth because to date there have been 
a number of substantial settlements in Ontario class actions (e.g. the heart pacemaker 
litigation settled for $23.1 million, the breast implant litigation for $29 million, and the 
vanishing life insurance premium cases for approximately $140 million). The total 
recovery for the class members in these actions alone was $206 million; a ten per cent 
levy on these recoveries would have yielded the fund an additional $20.6 million. This is 
without even taking into account the $1.5 billion settlement in the Hepatitis C case.” 28 

A3.9 Pursuing a rather downbeat line of appraisal, Watson asked in 2002: 

“How can the Fund meet its objective more successfully? One approach might be to 
change the legislation to apply a much lower levy (e.g., one to two per cent) on all class 
action recoveries, whether or not funded by the Fund. Another approach could be to 
simply let the Fund expire (on the grounds that class actions are alive and well in Ontario 
without a successfully functioning Fund). Alternatively, in light of the failure of the Class 
Proceedings Fund to adequately deal with the fee shifting issue, it can be argued that 
Ontario should amend its Act and resort to the British Columbia model, which virtually 
abandons fee shifting in class actions.”29 

A3.10 A more recent discussion, with a more upbeat view, is provided by Lord Justice Jackson: 

“The Ontario Class Proceedings Fund (the “Fund”) was established pursuant to the Class 
Proceedings Act 1992 with seed funding of C$500,000, which was a grant made jointly by 
the Law Foundation of Ontario and the Attorney General of Ontario. The Fund meets 
adverse costs orders and pays disbursements in class actions, but it does not pay fees to 
the claimants’ lawyers. If the action is successful, then the Fund recovers from the 
proceeds of the action (a) the disbursements which it has previously paid out and (b) 10% 
of the net proceeds of the action. In Canadian class actions, the claimants’ lawyers 
invariably act on contingency fee agreements. The amount of the lawyers’ remuneration 
is fixed by the court at the end of each case. The court may allow less remuneration than 
is provided for in the contingency fee agreement. The lawyers’ fees are also deducted 
from the proceeds of the litigation. The various deductions made from the damages (as 
itemised above) are partially offset by whatever costs are recovered from the defendants, 
either by order of the court or pursuant to the terms of the settlement. 

                                                
27  Shift Happens: Pressure on Foreign Attorney-Fee Paradigms from Class Actions, Morabito (1995) quoted in Rowe, T.D. (2003), 

Duke Journal of Comparative & International Law, Vol. 13, p.137. 
28  Watson, G.D. (2001), op cit,  pp 276-277. 
29  Watson, G.D. (2001), op cit, pp.275-277. 
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Although successful, the Ontario Class Proceedings Fund operates on relatively low 
volumes. The larger and more meritorious class actions usually proceed without 
reference to the Fund. In 2007 the Fund supported two class actions (out of three 
applications). In 2008 the Fund supported nine class actions (out of 12 applications). I am 
told by counsel to the Class Proceedings Committee (which runs the Fund) that the Fund 
supports approximately 10% of all class actions. The Fund has supported 89 class 
actions since commencement of operations in 1993. The balance held by the Fund as at 
31st December 2008 was C$6,571,628.  

I heard some concern expressed by the judiciary as to the high level of the deduction 
made by the Fund in cases where (a) the sum awarded to the claimants may be large 
and (b) the commitment made by the Fund may be modest (e.g. because the claim is 
strong and is settled early). The Fund, however, has no discretion as to what it deducts, 
since the figure of 10% is fixed by statute. I am told, however, that the Class Proceedings 
Committee is considering whether amendments to the 1992 Act should be sought, which 
would reduce the percentage deducted (a) in very high value cases and (b) in low value 
cases.” 30 

A3.11 If we applied to Ontario the same population-based grossing up that we applied to 
Quebec, the CLAF potential in England and Wales would be just over four times greater – 
say about 500 applications made and just under 50 granted.31 

Australia 

A3.12 In Australia, legal aid is available to people on very limited means, while contingency 
funds act as a form of back-up. Yet, according to Booth, the schemes offer no form of 
costs protection. Consequently, by exposing parties to liability for adverse costs orders, 
contingency funds have failed to attract large numbers.32   However, the situation differs 
from state to state.  Lord Justice Jackson provides more detail: 

“The South Australia  Litigation Assistance Fund (“SALAF”) was set up in July 1992 with 
a seeding grant of A$1 million. Applications for assistance are considered by an 
Assessment Panel of the SALAF. If an application for assistance is approved, the SALAF 
pays the assisted party’s costs on an ordinary solicitor/client basis. In the event of 
success, the SALAF (a) recovers costs from the defendant and (b) deducts 15% of the 
judgment or settlement sum. If the assisted party is unsuccessful, the SALAF does not 
meet any costs order made in favour of the defendant. The SALAF has now operated 
successfully for some 19 years. Over that period it has received on average 85-90 
applications per year. 

The Western Australia  Litigation Assistance Fund (“WALAF”) was launched in April 1989 
with a seeding grant of A$1 million. The Fund encountered difficulties and ceased 
accepting applications in 1996. When I visited Western Australia on 27th March 2009, I 
was told that a new litigation assistance fund was in the process of being set up. It is 
anticipated that this fund will commence operations within the next few weeks. 

                                                
30  Review of Civil Litigation Costs – Preliminary Report, Vol. 1, p. 180.  
31  The population of Ontario is roughly 13 million, making England and Wales, at 55 million, 4.07 times larger. 
32  Booth, E. (2011), What is the future for funding litigation when state aid is unavailable?  Legal Aid Today, online only, p.7. 
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A charitable trust, “Law Aid”, is administered by the Law Institute of Victoria  and the 
Victorian Bar Council for the assistance of civil litigants. Law Aid will meet the 
disbursements of an assisted party, including expert fees, witness expenses, court fees 
etc. Law Aid is dependent upon the barrister and solicitor acting either pro bono or on a 
“no win - no fee” basis. In the event of success, Law Aid deducts 5.5% of the judgment or 
settlement sum. 

It is a feature of the above schemes and of similar schemes set up in certain other states 
that the volume of applications is low. This is no doubt attributable to the fact that fee 
shifting applies in these jurisdictions. The schemes offer no form of cost protection to the 
assisted parties, who remain fully liable for any adverse costs orders. This clearly acts as 
a major deterrent to bringing claims. Detailed information on Australian funding systems 
can be obtained from the Queensland Public Interest Law Clearing House.” 33 

Hong Kong 

A3.13 Several studies mention the CLAF-type scheme in Hong Kong as one of the few 
successful such schemes. 

A3.14 As far back as 1998,  the South African Law Commission had referred to the scheme in 
Hong Kong as “the only working example of a contingency legal aid fund”:  

“It appears to have had a remarkable success rate; in 95 of 97 concluded cases damages 
have been obtained. The scheme was set up in 1984 as an adjunct to legal aid, backed 
by a one million dollar loan facility from the State Lotteries Fund. The scope of the 
scheme is limited to plaintiffs in personal injury cases (excluding medical negligence) 
claiming in excess of the High Court lower limit of HK$60 000. Successful plaintiffs are 
required to pay 10% of the first HK$50 000 they recover, 12.5% of the next HK$200 000 
and 10% on any excess. These percentages are reduced if the case is settled, depending 
on the stage reached.” 34   

A3.15 Since then, Booth and Lord Justice Jackson have studied the scheme further.   

A3.16 Booth writes that: 

“…applicants are means tested, with a higher eligibility [than in] the normal legal aid 
scheme. The supplementary scheme claims back 6 per cent of damages of cases that 
settle and 10 per cent of those funded by the scheme that go to trial. The fund was 
started with a loan from the Hong Kong equivalent of our lottery fund and is perceived by 
many as providing a significant access point to justice”.35 

A3.17 Figure A4.3 below, taken from Lord Justice Jackson’s report, shows the Hong Kong fund 
as active, albeit somewhat less so since 2003 than before.  

                                                
33  Review of Civil Litigation Costs – Preliminary Report, Vol. 1, p.181. 
34  The Recognition of Class Actions and Public Interest Actions in South African Law (2008), South African Law Commission, p.74.  
35  Booth, E. (2011), op cit. p.6. 
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Figure A4.3: Hong Kong - applications received and granted 

 
Source: Jackson (2009), “Review of Civil Litigation Costs – Preliminary Report”, Vol. 1 p.179. 

A3.18 In his Preliminary Report, Lord Justice Jackson (2009) refers to the Hong Kong scheme 
as a Supplementary Legal Aid Scheme, which he defines as: 

“…similar to a CLAF, in that it is a legal fund which aims to be self-funding, and the 
granting of funding is conditional upon the applicant agreeing to pay a percentage of any 
amounts recovered back into the fund.  A SLAS is different from a CLAF in that it is 
usually operated by a legal aid body, and is intended to provide funding to persons who 
do not satisfy the relevant criteria for obtaining legal aid, yet are not of sufficient means to 
afford legal representation for their case.” (p.viii) 

A3.19 Jackson describes the Hong Kong scheme in more detail, and we think it worth including 
his description at some length because it may be of use in the development of  a CLAF or 
CLAFs in England and Wales: 

“The most famous self-funding scheme is that operated by the Hong Kong Legal Aid 
Department, established in 1984. It is a SLAS in the true sense, funded by a levy of 
damages recovered. The levy is 10% in respect of cases that proceed to trial and 6% in 
respect of cases settled before the brief for trial is delivered. Whilst applicants to the 
SLAS are means-tested the eligibility limits are higher than those which apply in the main 
Ordinary Legal Aid Scheme. The SLAS scheme was started up with a HK$1 million loan 
(subsequently repaid) provided by the Jockey Club (which has a similar role to lottery 
funding in the UK). The scheme has been running profitably, in the sense of covering both 
its expenditure and administration costs, for 25 years. The scheme covers a range of 
personal injury cases from road traffic to clinical and dental negligence. 

Number of cases supported: Despite its high profile, the scheme covers only a modest 
number of cases, the volume of which has fallen somewhat in recent years. The legal aid 
authorities have a cautious approach to assessing the merits of applications, but it also 
appears likely that significant numbers of more straightforward personal injury cases 
proceed by means other than the SLAS. It should be noted, however, that CFAs and 
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contingency fee agreements are not permitted in Hong Kong. [Figure 7.3] shows the 
volume of cases accepted by the Hong Kong SLAS in recent years. 

Success rates and financial viability of the SLAS: The above figures are on a calendar 
year basis. The SLAS scheme’s financial year, however, runs from 1st October to 30th 
September. In the year 2006-7 the success rate for cases supported by the SLAS was 
90.5%. In the year 2007-8 the success rate was 87%. A high success rate is necessary 
for the financial viability of the fund. A substantial number of “won” cases may be 
necessary to cover the costs of both sides in one “lost” case. By way of example, the 
Hong Kong Legal Aid Department tells me that one heavy case which was recently lost 
cost the SLAS a total of some HK$17 million. The balance of the SLAS fund as at the end 
of December 2008 was HK$90.3 million. 

Mediation: Since 2nd April 2009 the SLAS has been empowered to meet the costs of 
mediation as well as costs of court proceedings. If the mediation is successful, it is 
anticipated that the defendant will reimburse the mediation costs as part of the settlement. 
If, however, for any reason the defendant does not reimburse the mediation costs, then 
the Legal Aid Department would deduct those costs (as well as the 6% levy) from the 
damages. 

Perceptions of the SLAS amongst court users: The Hong Kong Law Society regards the 
SLAS as a valuable mechanism for promoting access to justice. I understand that the 
Law Society is pressing for the SLAS to be extended in two ways: first to widen the band 
of financial eligibility; secondly to widen the range of cases which the SLAS is empowered 
to support. There is, however, a perception amongst certain commercial solicitors that 
when they are litigating against a SLAS supported claimant, the bureaucracy of the Legal 
Aid Department makes settlement negotiations difficult. The Department assesses a case 
at the outset and again just before trial. However, settlement between those two dates 
can give rise to difficulties. In the opinion of those commercial solicitors, a CLAF operated 
independently of the Legal Aid Department but upon the same principles as the present 
SLAS would be more advantageous.36 

A3.20 If we apply the same population calculation to Hong Kong as we did to Quebec and 
Ontario, the number of applications that could arise in England and Wales would 
approach 1,100 and the number of grants about 700.37  

United States 

A3.21 Booth (2011) argues that an inherent weakness in contingency funding is the instability of 
the fund itself during difficult economic times: 

“In the US, where third party funding and contingency fees have taken root, the primary 
source of states’ funding for civil legal aid is in the interest generated by the attorney’s 
trust accounts, known as Interest on Lawyer Account (IOLTA).  A lawyer who receives 
client funds, places those funds in a trust account which are deposited in an IOLTA 
account when the funds cannot earn enough income for the client to be more than the 
cost of securing that income. (The client – and not the IOLTA program – receives the 

                                                
36  Review of Civil Litigation Costs – Preliminary Report, Vol. 1, pp. 178-180. 
37  The population of Hong Kong is some 7 million, compared with 55 million for England and Wales. 
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interest if the funds are large enough or will be held for a long enough period of time to 
generate net interest that is sufficient to allocate directly to the client).  IOLTA programmes 
purportedly generate millions to help low-income people with civil legal matters. Fifty 
states operate IOLTA schemes, 36 jurisdictions require lawyers to participate, [number not 
recorded] states allow lawyers to opt out and for two it is voluntary.  In New York, though, 
only recently, it was reported that the IOLTA fund has had a very unstable ride over the 
past couple of years, revealing its fragility.  As a fund, it alone cannot survive [sic] and 
state support is needed too. The drop in interest rates has meant funding has fallen off a 
cliff.” 38 

Northern Ireland 

A3.22 An investigation of the potential viability of a CLAF carried out for the Lord Chancellor’s 
Legal Aid Advisory Committee (LAAC) proposed the introduction of a CLAF for Northern 
Ireland in the early 2000s.39   The investigation concluded that: 

“…a CLAF scheme based on either a damages or a costs levy could operate on a self-
sufficient basis. Provided a scheme involved a moderate case registration fee, it could 
also be established with minimal seed funding. 

Whatever form a CLAF were to take, though, a reserve fund would be necessary to 
protect it from unforeseen losses.  An additional fund would also be necessary were a 
scheme to provide accelerated payments for disbursements and interim payments on 
account of profit costs.” (p.22) 

A3.23 KPMG undertook a further study for the Northern Ireland Legal service Commission in 
2007, though its remit was confined to assessing options for the management of financial 
risk, not to establishing the feasibility of a CLAF or CLAF equivalent.40 

A3.24 From Lord Justice Jackson we learn that: 

“Legal aid remains available for personal injury claims in Northern Ireland and neither 
conditional nor contingency fees are available. This lack of alternative, more aggressive, 
funding models could make Northern Ireland an attractive location for a CLAF or SLAS. 
Whilst none has been established, several studies have indicated that such a system 
could well be viable. A 2001 study by the Legal Service Research Centre based on 
existing legal aid damages claims was positive, provided there was careful screening of 
the merits of applications. However, a further study by Deloitte & Touche was more 
sceptical, but was based on the premise that a CLAF or SLAS should accept liability for 
other side’s costs. 

The Legal Services Commission for Northern Ireland has been consulting on setting up a 
form of SLAS in the event that legal aid ceases to be available for personal injury cases. 
For the time being, however, while legal aid remains in place, the Commission plans to 
tighten up the merits criteria for legal aid by implementing a Funding Code similar to that 

                                                
38  Booth, E. (2011), op cit, p.7. 
39  Report on the Feasibility of a CLAF Scheme for Northern Ireland, Legal Services Research Centre, July 2001. 
40  Economic Appraisal of the options for the management of financial risk in the funding of money damages cases in Northern Ireland, 

KPMG, July 2007. 
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operating in England and Wales. That may create a more disciplined system within which 
a SLAS would be economically viable.” 41 

A3.25 Although statute permits it, there is as yet no CLAF in Northern Ireland. 

Summary 

A3.26 In the absence of greater detail about each scheme and its competitive environment, it is 
difficult for us to say why some schemes have been more successful than others.  On the 
face of it, the risk-aversion or otherwise of the administrators has been influential, and that 
in turn may relate to the adequacy of funding of each scheme.  Administrative costs too 
appear to be important. 

A3.27 Nevertheless it is clear that CLAFs or CLAF-type schemes have taken root and survived 
– for over 25 years in the case of Hong Kong.  There is experience available to UK-based 
prospective funders if they wish to draw upon it. 

                                                
41  Review of Civil Litigation Costs – Preliminary Report, Vol. 1, pp.181-182. 


